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Preface

Over the past decade, bookshelves have begun to overflow with vol-
umes describing the nature, origins, and impact of globalization. Largely
and surprisingly absent from this literature, however, has been extensive
discussion of the impact globalization has on the United States itself. We
have launched this project to explore the nature and extent of that impact.
This book series offers the first in-depth, systematic effort at assessing the
United States not as a globalizing force but as a nation being transformed
by globalization. Indeed, it is rarely even acknowledged that while the
United States may be providing a crucial impetus to globalization, the
process of globalization, once set in motion, has become a force unto
itself. Thus globalization has its own logic and demands that are having a
profound impact on the U.S. economy, on American society and culture,
and on its legal and political system in ways that are often unanticipated.

While the companion volumes to this one address globalization’s effects
on American culture and society (volume 1) and business and economics
(volume 3), the theme of this book is the impact of globalization on U.S.
government and law. It examines the profound transformation of political
processes and governmental institutions in the United States that global-
ization has produced, and it analyzes the resulting changes in the enact-
ment, enforcement, and interpretation of the domestic law.

Identifying the consequences of globalization for the United States can
be challenging, in part because it is not always clear which forces originate
within the domestic sphere and which are associated with the process of
globalization. For this reason, the volumes in this series draw upon the ex-
pertise of scholars and practitioners from the United States and from
Europe and employ multiple disciplinary perspectives and a variety of
research methods.

This has been a complex undertaking and would not have been possible
without the support of many organizations and individuals. For financial
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INTRODUCTION

Globalization’s Impact on
American Government
and Law

Beverly Crawford

The United States is the most powerful country in the world, yet the
global trends it has unleashed are shaking its very foundations. Through
the sheer strength of its economic, ideological, and military might, Amer-
ica has been the force behind the increasing permeability of national bor-
ders across the globe. And American borders are no exception. As the
number of porous national borders multiplies across the world, markets
have gone global and economic competition has reached unprecedented
heights. This growing integration and global competition has revolution-
ary consequences: it not only subjects the choices and constraints facing
all Americans to the impact of forces across the entire globe but also
changes the very nature of America’s political institutions and challenges
the authority of its domestic law. Indeed, the United States has launched a
boomerang that has come home to transform the very foundations of its
legal and political order. This boomerang is called “‘globalization,” and as
it comes home to the United States, nothing less than democracy, civil
rights, and the government’s ability to protect its citizens are at stake.
Globalization is often characterized as the current vehicle for U.S.
world dominance. America’s global military reach, many argue, aims to
ensure that there is no viable alternative to the spread of its power and the
supremacy of its values. Many studies of globalization-as-Americanization
focus on how globalization shapes the world feyond America.! The unspo-
ken assumption in much of this literature is that the United States controls
globalization and is not controlled &y it.> We challenge that assumption:
regardless of whether the U.S. government plays a role in generating or
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Xiv INTRODUCTION

sustaining globalization, we show that globalization has in fact trans-
formed the very political and legal institutions that Americans hold dear.

A book about globalization’s impact on U.S. government and law is
long overdue. Ironically, while many observers claim that globalization
undermines the power of governments eperywhere,” they rarely look at the
United States. This volume shows how the forces of globalization are
transforming legal and political relationships in American society in ways
that have drastically changed people’s lives—how globalization “out
there” transforms the lives of Americans “‘in here.”

We argue that globalization generates unprecedented pressures and con-
straints on American political and legal institutions. It challenges the U.S.
government’s ability and willingness to preserve the economic and social
rights of its citizens, ensure the maintenance of liberal democracy, and pro-
tect American society from global ““bads” such as terrorism, contaminated
food, toxic toys, and environmental degradation. We argue that globaliza-
tion shifts the balance of power among domestic political institutions and
challenges domestic legislative, executive, and judicial authority. We admit
that globalization offers many economic benefits and political opportuni-
ties to Americans, and we show that, so far, U.S. political culture remains
resilient even in the face of global pressures such as immigration and for-
eign participation in the American economy. But globalization calls into
question the very concept of American political, military, and legal sover-
eignty and shakes the pillars of American democracy. In this book, we not
only explore how globalization challenges the long-standing legal author-
ity and protection embedded in American institutions but also suggest
ways in which policy makers can meet globalization’s challenges.

GLOBALIZATION DEFINED: NETWORKS, IDEAS,
AND GOVERNANCE

The umbrella term capturing the trends that have triggered these pres-
sures on American government is globalization, which Joseph Nye defines
as “the growth of worldwide networks of interdependence.”* This book
expands that definition to include the growth of not only these networks
of interdependence but also the ideas that nourish them and the attempts
to govern them. The networks of interdependence are only the visible man-
ifestation of globalization. They have been unleashed by the power of
neoliberal zdeas, and they carry those ideas around the world. The unprec-
edented growth of these networks has created problems that have led to
calls to govern them—to regulate them and rein them in. Below, I discuss
these three facets—networks, ideas, and governance—that make up our
definition of globalization.

Networks of Interdependence

The most visible networks of interdependence are, of course, economic:
those networks that have intensified world trade, expanded global capital
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INTRODUCTION XV

flows, and facilitated labor mobility.’ Corporations have expanded their
operations abroad, displacing American employment and expanding the
range of products available to American consumers. As obstacles to trade
have disappeared, global networks of exporters, importers, distributors,
and consumers have multiplied. Finance capital is free to roam the world,
searching for profitable investments and giving entrepreneurs everywhere
greater access to capital. Labor is less free to cross borders than goods or
capital, but migration has nevertheless increased dramatically, creating dias-
pora communities across the globe.

But globalization encompasses more than economic networks: It also
includes the spread of communication and transportation networks of all
kinds. It takes in growing networks of soldiers and military equipment,
criminals, and terrorists. It embraces networks of advocacy nongovernmen-
tal organizations (NGOs), religious organizations, political organizations,
doctors, families,® artists, musicians, and more. No single volume can exam-
ine all of these interconnections and their impact on American politics and
law. But the work assembled here focuses on the impact of a few essential
ones: communication networks, transportation networks, and the global
networks of American military power.

Ideas

Globalization is more than networks of interdependence. Although
technological innovation accelerated the growth of these global networks,
they were unleashed because states adopted a particular set of ideas—the
ideas of neoliberalism, which have now spread around the globe. Neoliber-
alism is the belief in market supremacy—the conviction that markets self-
regulate and should be freed from the clutches of state and society. Fur-
thermore, neoliberalism demands that most, if not all, state functions be
transferred to private hands. This belief maintains that the only way to
generate the productivity that will lead to prosperity is to expand the dom-
inance of the market” and contract the governance of the state over the
economy.® This idea was born long before the explosion of global net-
works, but it had always existed alongside alternative ideas—for instance,
regulated capitalism and socialism. Now, after the demise of communist
ideology with the fall of the Soviet Union, neoliberalism is the dominant
idea, prying open markets and shrinking states around the globe.

Neoliberal ideology also embraces political beliefs. Paired with a convic-
tion in the virtues of markets (i.e., economic liberalism) is a faith in the su-
periority of political liberalism—principles of freedom, democracy, and
human rights. By the early 1990s, the West’s victory in the Cold War and
the advance of communications technology had greatly reduced the cost
of transmitting and receiving liberal ideas. The idea of “‘freedom” as the
absence of economic and political restrictions has come to be regarded as
universal; many believe that the realization of this idea—the global spread
of individual freedom and the worldwide protection of that freedom as
a human right—will be a sure foundation for world peace.’ Ironically,
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Xvi INTRODUCTION

however, as we shall see, this ideology has shaken the foundation of Amer-
ican democracy.

Governance

Some enthusiasts claim that global networks and the liberal ideologies
they spread have greatly benefited Americans. Skeptics, however, caution
that their effects might be pernicious. Although globalization has brought
more economic freedom, freer exchange of information, more opportunity
to travel, cheaper consumer goods, and less oppressive government
bureaucracies, it has also had harmful side effects. Millions of global net-
works give people access to goods and services from around the world,
but they also facilitate illegal trade in arms, people, drugs, and money.'°
Container ships carrying cheap goods to insatiable Americans can harm
consumers when the toys they transport are toxic, when the food they
carry is contaminated, and when they unknowingly bring in invasive spe-
cies of plants and animals.'! Global communications networks and the
ease of Internet access enable freedom of speech, but they can put por-
nography in children’s hands and antiliberal ideas in everyone’s heads. The
Internet can connect people around the globe and at the same time facili-
tate reckless investments and intellectual theft. More commercial air travel
permits Americans to visit to far-flung lands, but can quickly spread deadly
diseases across the nation when those Americans come home. As Kenneth
Bamberger reminds us in this volume, terrorists use “‘global financial net-
works to fund their attacks, global communication networks to coordinate
their logistics, and cheaper transportation networks to extend their reach.”
Even the promise of globalization—global prosperity and the spread of
freedom—depends on practices that pollute the air, alter the climate, and
threaten the hard-fought gains of American workers.

One look at these harmful effects suggests that porous national borders
have created an imbalance between the global scale of these networks and
the national scale of traditional governance. Often it is beyond the capabil-
ity of any single state—even the United States—to mitigate globalization’s
negative effects. Ironically, states’ relative incapacity in these cases accords
with neoliberal ideology: state borders dissolve as the global economy inte-
grates. As this happens, national governments lose the capacity to protect
their citizens when the market produces these negative outcomes—what
we might call “global bads.”” Many observers have thus argued that we
need new modes of global governance it globalization’s harmful conse-
quences are to be attenuated.’?

Lacking both the legal and material capacity to effectively control global
processes alone, most states have three choices if they wish regulate global-
ization: they can delegate authority #pward to international institutions;
they can delegate authority downward to those private actors who freely
roam the globe, spinning their webs of interdependence; or they can rely
on a collective hybrid of public-private governance partnerships.'®

If states choose to delegate authority upward, they are forced to coop-
erate with other states and cede sovereign authority to international
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treaties, organizations, and rules that govern global networks in an attempt
to diminish the destructive side effects of their activity. In the pages to fol-
low, we shall see how the upward delegation of sovereign authority to inter-
national institutions has challenged various aspects of U.S. domestic
governance—including the separation of powers, New Deal social protec-
tions, and the very notion of national sovereignty itself.

States can also choose to delegate authority downward to private actors.
Private governance means that nonstate actors regulate globalization by creat-
ing their own governance networks. This can mean that NGO networks per-
form governance functions normally assigned to the market or to individual
states, such as providing food where there is famine, protecting vulnerable
populations where there is war, or producing and distributing transparent in-
formation where there is fraud and corruption.* A few examples suffice to
illustrate: Oxfam International provides food to starving populations, Trans-
parency International is the watchdog organization over potential corrupt
practices of states and corporations; and Doctors without Borders delivers
medical aid to people afflicted by natural disaster and armed conflict.

Private governance can also mean the collective governance efforts of
private firms to ‘“‘police” their own networks. These private governance
structures include principles and professional standards to attenuate market
failures and codify specific codes of conduct.'® For example, because
national governments often lack the expertise to set technical standards for
global communications technology, international private standard-setting
bodies have stepped in to do so. Or, because governments have neither
the power nor the skill to mitigate the risk of terror attacks in vulnerable
sectors such as nuclear power, oil refineries, or chemical plants, they have
enlisted private firms to assess, regulate, and manage that risk.

Finally, states can delegate governing authority to a hybrid from of gov-
ernance called “public-private partnerships.””'® This means that interna-
tional organizations, acting as their agents, enlist business enterprises,
NGOs, and independent experts to develop codes of corporate and gov-
ernment behavior intended to reduce the effects of global “‘bads.”” These
codes, for example, address human rights abuses, attempt to ensure food
safety, or promise to moderate resource exploitation.'” Although they
are neither treaty-based nor enforceable, they have become increasingly
important because, as John Ruggie states:

Not only is it beyond the capacity of states alone to respond effectively to
the magnitude and complexity of globalization’s challenges, it is beyond any
sector to do so alone. Governance involves drawing on the skills and capaci-
ties of different social sectors and actors, and getting them to pull in the
same direction for the sake of creating public value.'®

For example, global health is now being administered as a public-private
partnership of the World Health Organization, NGOs, and the pharma-
ceutical industry; global standards for food safety are set in public-private
partnerships between the World Trade Organization (WTO) and private
associations.

14

15

16



Path: K:/
Date: 8th July 2008

Page Number: xviii

GWD-CRAWFORD-08-0408/Application/ GWD-CRAWFORD-08-0408-FM_V2.3d
Time: 19:32  User ID: vijaym

Xviil INTRODUCTION

By the sheer dint of its overwhelming power, the United States has one
more card up its sleeve if it wishes to curtail the negative effects of global-
ization: it can attempt to control globalizing networks on its own. Its
leaders can, for example, attempt to wage a ““global war on terror” single-
handedly. They can pursue a strategy of “‘offensive liberalism,” mandating
and enforcing neoliberal ideas in nations across the globe.'® They can
manipulate access to the vast U.S. market to alter the behavior of those
who want to sell to it.?° They can freeze the global assets of states who
threaten to upset the international system. They can wield control over
much of the globe’s communication and transportation flows. They can
bend multilateral institutions to America’s will by withholding its contri-
bution to their annual budgets or simply by refusing to cooperate
with them. This choice—called ‘‘unilateralism” by its detractors—is not
available to other, less powerful states.

In sum, we define globalization as networks of interdependence, as the
ideas that support them, and as public, private, hybrid, and unilateral
attempts to govern them. In the pages to follow, we shall see that each of
these facets of globalization challenges American politics, government, and
law in a different way.

THE IMPACT OF “UNGOVERNED”” GLOBAL
NETWORKS AND NEOLIBERAL IDEAS

The Consequences of Government Privatization

“Privatization” is the neoliberal idea holding that governments should
release some of their functions to the free market. As Ali Farazmand has
written, the ideology of privatizing government is grounded in the idea of
the supremacy of the market as an all-encompassing institution for a func-
tioning society and the most efficient institution governing the economy.*!
In practical terms, this means that states put their governing tasks—which
normally operate to the benefit of society as a whole—into the hands of
private firms, who operate for their individual profit. This privatization
takes the form of government contracts, outsourcing, and the selling off
of entire economic sectors. Governments thus pass on to private firms a
range of operations, from health care and telecommunications to prison
management and even the military.

The concept of privatization is not new. In fact, it extends back to the
dawn of the industrial era and the ‘“‘enclosure” of the commons—the
process by which land held in common by the community was fenced
(enclosed) and deeded or entitled to private owners, excluding all others.
Privatization is a modern mechanism of enclosure, in which formerly col-
lective goods become private goods—that is, in which goods (and assets)
that government once provided to its citizens as “‘entitlements’ are trans-
ferred to private parties, who produce these goods for profit and sell them
to all or to some subset of the public.?

What 45 new is that globalization and privatization reinforce and
strengthen one another. The global spread of privatization ideology has

20
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driven the growth of international trade and investment. The exponential
growth of global economic networks has accelerated the push for privati-
zation. The dissolution of borders has made competitiveness in interna-
tional trade and investment an essential factor in a nation’s ability to
create jobs, raise wages, and generate wealth. According to neoliberal ide-
ology, competitiveness requires the state to free national resources and
make them “‘productive” (i.e., available for investment in the private sec-
tor). The effect has been to “shrink” the state and outsource public
responsibilities to private actors.

The promise of state-shrinking is that, by reducing costs, governments
can also reduce taxes, putting more resources into the hands of private
consumers and investors, who can make better decisions about how to
allocate those resources. Growing private savings and investment spark
national economic expansion and enable firms to innovate and become
more productive, reducing the costs of services previously provided by the
government. This economic growth, in turn, increases national power.
Thus, the argument goes, private gain serves the public good.

Theodore Lowi has written that, because there has never been a very
large sector of public ownership in the United States, there is very little
room in America for frivatization—that is, there is very little of the Ameri-
can state to shrink.>® Alfred C. Aman, in chapter 1 of this volume, dis-
putes this claim. The New Deal of the 1930s gave birth to an expansive
administrative state, and Aman shows that globalization has led to privati-
zation at all important levels of the U.S. government. He focuses specifi-
cally on the privatization of public service agencies such as welfare,
prisons, and prison health care, arguing that when governments contract
out significant public services to private firms, the profit motive can under-
mine rather than underwrite the public good. When the bottom line
becomes the top concern, core values of American liberal democracy—
transparency and public monitoring, in particular—are jeopardized. Fur-
thermore, Aman challenges the core rationale of privatization when he
argues that privatization of government services might ot actually provide
the promised improvements in government quality or cost-efficiency.

In chapter 10, Beau Grosscup explores the ways in which private actors
are even coming to carry out the central mission of the state: the provision
of national security. Indeed, although the George W. Bush administration
entered office inclined to limit the role of government to the essential task
of national security, neoliberal ideology actually provided a rationale for
the ““privatization” of the national security apparatus. Grosscup documents
how privatization affects functions that range from the provision of mili-
tary housing to the operation of high-technology weapons and informa-
tion systems. Private corporations secure sensitive port facilities and
military energy facilities, run military hospitals, provide intelligence serv-
ices, and even supply private armies to wage the war on terrorism. Indeed,
by July 2007 at least 180,000 private contractors were providing ‘‘security
services” in Iraq. Private actors even carry out terrorist threat assessment
tasks: private data contractors are used to produce and assess terrorist
threat levels and conduct pubic surveillance and monitoring.
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Meanwhile, foreign multinationals now operate much of the U.S.
national security apparatus. Grosscup cites a recent Pentagon study that
identified seventy-three foreign suppliers that had provided parts to twelve
of the most important weapon systems used by American troops, and he
presents a detailed discussion of the British firm BAE, one of the top ten
military contractors in the United States. Grosscup further asserts that for-
eign companies either own or run the majority of U.S. port terminals—
though, as the 2006 controversy regarding Dubai Ports World suggests,
this state of affairs has not entirely escaped the attention of Congress or
the public.

If the goal is to make the economy and government more efficient, this
growing privatization of national security makes sense, especially in the
wake of the terrorist attacks of 9/11. Those who defend the privatization
of national security argue that global sourcing for weapons systems
reduces their cost because competitive bidding for private contracts means
that the price tag for security services is lower, relieving the tax burden on
American society. Furthermore, private companies can be mobilized more
quickly than even national military forces, thus reducing the need for a
large and expensive standing army. Grosscup argues, however, that if for-
eign firms control the security apparatus, and if the concept of security is
broadened to include economic and social rights, privatization weakens
real national security.

The Growing Inadequacy of Public Law

While national security may be compromised by privatization, ungov-
erned global forces weaken the traditional legal protections of U.S. citi-
zens. It is commonplace to note that the imperatives of the market may
be inconsistent with the need to uphold the public interest; what has
received less attention is how this trade-off manifests itself within the con-
text of globalization. In the United States, federal rules that govern private
behavior in the interest of the public good are the product of administra-
tive agencies such as the Environmental Protection Agency (EPA), the
Food and Drug Administration (FDA), the Occupational Safety and
Health Administration (OSHA), and the Securities and Exchange Com-
mission (SEC). Some have viewed these regulatory agencies—or at least
some of their rules—as fetters on free market exchange and obstacles to
the economic efficiency required to compete. Others see them as necessary
pillars of public protection.

As noted above, globalization heightens the economic competition that
renders regulatory ““fetters” intolerable to those firms who must compete
to survive. And its force has freed the domestic market from many regula-
tory constraints. Private firms, whose competitors are spread across the
globe, are more anxious than ever to cut production costs and thus lower
the price of their goods, making their wares more attractive in a ruthless
global marketplace. Companies are caught in a dilemma that forces them
to choose between obeying laws that protect workers, investors, and
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environmental quality, on the one hand, and sidestepping those laws in
the interest of enhancing productivity, on the other. More often than not,
they choose productivity. The restless search for cost reduction often leads
firms to eschew government regulations and seeck maximum flexibility in
their operations.

Katherine V. W. Stone in chapter 2 examines the role of global compe-
tition in inducing the U.S. government to relax or repeal its protective
labor legislation. Stone shows that no new labor laws have been enacted at
the national level for many years, but—as a result of global competitive
pressures encouraging the use of temporary and contingent workers—
there have been major revisions in the interpretation and application of
existing doctrines. The cumulative effect of these practices and enforce-
ment revisions has been to diminish the protections the laws afford. This,
she argues, has led to the deterioration of workers’ bargaining power, the
reduction of benefits such as retirement and health insurance, and the ab-
sence of any legal protection for independent contractors. Nevertheless,
Stone says, U.S. policy makers could reinvigorate worker protections
under conditions of globalization by undertaking measures that promote
productivity, such as providing skills training or health insurance to work-
ing people. These measures would protect workers without imposing costs
directly on firms.

But globalization creates other obstacles to government regulation.
Even if firms do submit to laws that cut into their profits, many of those
are simply inadequate because their power does not reach beyond U.S.
borders. The safety of food sold to Americans depends on regulation in
China and elsewhere. Environmental protection depends on controlling
pollution that originates outside the bounds of U.S. law. Internet pro-
viders have offshore sites delivering free content to Americans without per-
mission of the copyright holder, allowing many downloaders to sidestep
U.S. intellectual property law. As Douglas A. Kysar and Ya-Wei Li note in
chapter 3, ““U.S. law reflects the traditional Westphalian conception of sov-
ereignty, in which each individual nation-state is deemed to have nearly
absolute authority over the space within its physical borders.” Transna-
tional flows—of goods, of pollution, of information, and the like—
transcend national jurisdictions, pushing this conception of legal sover-
eignty beyond its breaking point.

Kysar and Li argue that American environmental law falsely assumes
that America’s territorial borders form a fortress, fending off pollution
from abroad. Those laws—once robust and effective—are blind to global
forces and are now woefully deficient. Indeed, two types of transnational
flows—Dbioinvasive species and transpacific air pollution—demonstrate the
invalidity of the law’s assumption. More and faster trade brings more con-
tainer ships transporting not only goods but also invasive species such as
zebra mussels that invade the habitat of native wildlife, often killing them
or devouring their resources—and ultimately affecting the U.S. economy
and public health. Meanwhile, growing transboundary air emissions (e.g.,
air pollution and dust) from East Asia are polluting the air in North Amer-
ica. Neither the Endangered Species Act nor the U.S. Clean Air Act can
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deal with these environmental dangers. Although stronger rules in the
countries from which these global bads originate would be more effective
than those within U.S. borders, countries in which these species originate
have few laws that control their “export.”

In chapter 4, Anupam Chander examines the fate of two additional sets
of U.S. regulatory protections—those protecting Americans investing in
foreign securities and those that promise to protect U.S. copyright hold-
ers. While the SEC is a highly effective agency for regulating the stock
market and preventing corporate abuses, Americans investing abroad via
the Internet do so in countries that have no such protection. They there-
fore expose themselves to greater risks. Meanwhile, easy acquisition of
copyrighted material over the Internet presents similar obstacles for
U.S. intellectual property rights laws. The networked structure of the
Internet—the absence of a central authority—makes it difficult for regula-
tors to stem the illicit flow of movies, music, and other private goods that
can now be distributed electronically as digital information. Chander
argues that, although these cases of “‘regulatory leakage’ show that exist-
ing U.S. regulations cannot ensure comprehensive protection of Ameri-
cans’ rights in foreign jurisdictions, U.S. regulators can try to outsmart the
forces of globalization by focusing on key choke points—search engines,
website hosts, and Internet service providers and routers—which cannot
escape the grasp of regulatory control. However, blocking the flow of in-
formation at such choke points is a blunt instrument that might ultimately
involve high costs—notably, in the potential to curtail freedom of speech.

THE IMPACT OF GLOBAL GOVERNANCE
Public Governance and Challenges to the U.S. Constitution

One way to stop the import of invasive species, Internet piracy and
fraud, illegal trade, and the activities of other harmful global networks is
through global public governance: authoritative international organizations
based on international treaties that give teeth to international law. Govern-
ments enter into treaty arrangements because their countries are interde-
pendent with one another and because, as we saw above, their domestic
laws are often inadequate to ensure their societies’ enjoyment of security,
health and safety, and environmental protection in an interdependent
world.?* The United States has entered into treaties with other nations to
slow the international arms race, ban chemical weapons, open regional
trade areas, manage the Great Lakes, and complete countless other tasks
that require the cooperation of other governments.

The rules for making, ratifying, and implementing these treaties are set
out in the U.S. Constitution. Indeed, the Constitution consists of only
seven articles—four of which pertain to treaties: Only the federal govern-
ment is empowered by the Constitution to enter into treaties with foreign
countries; individual state governments are prohibited from doing so.
Only the president is empowered to negotiate treaties, but must do so
with Senate approval. Federal courts are empowered and admonished to
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uphold international treaties. And finally, the Constitution states firmly
that “all treaties shall be the supreme law of the land.””?®

But globalization has given the U.S. government an incentive to enter
into treaties far more extensive and intensive than the framers of Constitu-
tion could have ever envisioned. When the United States was founded,
treaties were largely bilateral; they were not governed by international
organizations, and they were negotiated to regulate imterstate relations,
not relations between states and private citizens or firms. But because of
the explosion of global networks, treaties that attempt to control them
have undergone three significant changes:

1. They have become progressively more multilateral in character.

2. They have led to exponential growth in the number of international
treaty organizations.

3. They have focused increasingly on regulating private behavior.

As we shall see below, each of these developments presents challenges.

Global public governance is nothing new. Multilateral treaties and insti-
tutions became important before the present age of globalization. In the
wake of economic conflict in the 1930s that both deepened and widened
the Great Depression, the United States after World War II led the way in
creating multilateral institutions to provide stability and mutual benefit in
international economic relations. Notably, Washington exercised leadership
rather than dominance, making sacrifices to coax others into cooperating
with these institutions. The General Agreement on Tariffs and Trade
(GATT) emerged as a forum in which its members negotiated the collec-
tive reduction of tariff barriers in order to stimulate world trade and eco-
nomic growth. The International Monetary Fund and the World Bank
(agencies of the United Nations) gathered contributions from their mem-
ber states to mitigate balance-of-payments crises, facilitate economic
adjustment, and promote recovery and development in the wake of the
war’s devastation. Even the Bretton Woods dollar-exchange regime, which
Washington did control, served the collective interests of stability and pre-
dictability in international exchange—all in the interest of achieving global
prosperity.

Globalization, however, has changed the original character, intent, and
substance of these and other institutions of international public gover-
nance. States have amended and expanded multilateral treaties, giving
them increasing power to intrude into the territory of their members and
usurp their domestic laws and practices. The GATT, for example, became
the World Trade Organization, whose rules expanded from those that
would lower tariff barriers to cover areas such as services, investment, and
intellectual property, undermining domestic laws that have traditionally
governed these issues. The International Atomic Energy Agency under-
takes intrusive inspections of its members’ nuclear facilities in an effort to
govern the networks through which nuclear material flows across national
borders. Although states originally created Interpol to facilitate national
police efforts to catch criminals crossing national boundaries, the
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organization has evolved to deal with what the international ““community”
deems to be global human rights abuses and transnational crimes such as
drug trafficking, terrorism, slave trade, and weapons smuggling. The
Kyoto Protocol of the United Nations Framework Convention on Climate
Change now assigns mandatory emission limitations to all signatory states
to reduce greenhouse gases—limitations that negate those set by domestic
agencies. Countless other examples abound.

The United States is not always rendered powerless in the face of these
profound changes. Due to its general preponderance and specific capacity
to block others’ membership in multilateral organizations, the United
States is often in a position to persuade others to cooperate with its
domestic laws. In the intellectual property case discussed above, for exam-
ple, Chander describes how the United States threatened to block Russian
entry into the WTO if it did not enforce U.S. copyright law. The issue
was a Russian website that—under Russian law—permitted individuals
worldwide to download a huge catalog of songs at a fraction of the cost
charged by licensed services. American officials called this ““piracy,” and
under the threat of having its WI'O membership blocked, Russian author-
ities shut down the offending site. Although the United States is one of
few that can credibly make these kinds of threats, it is ultimately the exis-
tence of public governance organizations that facilitates this kind of bar-
gaining that can control the proliferation of these global bads.

While treaties and organizations were once confined to the narrow gov-
ernance of diplomatic relations among states, under globalization they also
have come to govern relations among states and private actors. WTO rules
include some protections for multinational firms engaging in foreign direct
investment, as do literally thousands of bilateral investment treaties among
pairs of states. National governments created the International Criminal
Court in the 1990s not only to resolve disputes among themselves (as
under the International Court of Justice), but—as information about
human rights abuses became increasingly available through global commu-
nication networks—to prosecute private individuals guilty of ““crimes
against humanity.”” Meanwhile, these and other international institutions
increasingly include procedures to permit multinational firms and NGOs
to participate directly in multilateral decision making. Globalization in its
various forms has encouraged this trend—and has fed the creation of more
treaties and international organizations that reach ‘“behind the border” to
affect private U.S. firms and even individual American citizens.

Because treaties, once ratified, become the law of the land in the
United States, global governance diminishes the role of the U.S. Congress
in domestic governance and transforms the role of the American executive
and the judiciary. Global public governance of private actors thus under-
mines the distribution of powers envisioned in the Constitution and can
even infringe upon constitutionally guaranteed citizens’ rights. Finally,
because global governance typically involves only a modest role for elected
representatives, little transparency, and virtually no public accountability, it
can be seen as a direct challenge to democratic governance. Each of these
effects deserves a more detailed discussion.
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In the United States, Congress and the judiciary are the guardians of
legitimate public authority. They exercise this authority through constitu-
tional mandates, electoral processes, and congressional legislation. These
mechanisms of authority are absent in treaty-based international organiza-
tions. This helps explain, as Edward A. Fogarty reminds us in chapter 5,
why Congress has long been the most skeptical branch of the U.S. federal
government when it comes to subjecting the United States to the deci-
sions of other nations through participation in international treaties—and
why it has sometimes rejected those treaties.

Yet Fogarty argues that as the United States becomes more interde-
pendent with other countries on a variety of issues, the costs of simply
rejecting treaties intended to manage this interdependence have grown.
This shift puts Congress between a rock and a hard place. Elected repre-
sentatives may accept treaties and membership in international organiza-
tions to mitigate globalization’s harmful effects on their constituents, but
in doing so they limit their own authority to pass laws to pursue related
protections not sanctioned by those international treaties.

Meanwhile, according to Fogarty, the very requirements of effective
global governance exacerbate this problem of democratic legitimacy.
Global governance increasingly requires technical expertise: weapons
inspectors must know what they are looking for, reducing global warm-
ing requires scientific knowledge, trade officials require international
legal expertise, managing global finance requires accounting expertise,
and so on. These experts are necessary for effective global governance,
but they are often far removed from the messy democratic processes of
legitimating public authority.>® Therefore, in the absence of ““legislation
by legislators® at the global level, the proliferation of treaties to manage
globalization weakens the power of Congress and domestic sources of
legitimate public authority.

In chapter 6, Julian G. Ku and John C. Yoo go even further than
Fogarty, arguing that when international organizations interpret the appli-
cation of treaties to the U.S. government and American citizens, they also
usurp the president’s executive role and the Supreme Court’s judicial role.
International law under globalization thereby undermines the doctrine of
“separation of powers”” that expresses the basic American system of gov-
ernment in the form of checks and balances. Three examples suffice to
illustrate this point.

First, chapters 5 and 6 both cite the case in which the WTO overruled
a U.S. law protecting sea turtles, with a three-fourths vote of its member-
ship. Therefore, even if the United States opposed the interpretation, it
was still required to obey it and thus cede some of its ability to pursue
environmental protection policies, leaving sea turtles unprotected.

Second, Ku and Yoo cite the case of the International Court of Justice
(ICJ) and Texas’s administration of capital punishment. In 2003, Mexico
sued the United States in the ICJ to block the execution of Mexican
nationals facing the death penalty who had not been informed of their
rights. In this case, the ICJ asserted its jurisdiction and ruled that the
United States was required to suspend these executions—and in the
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process, argue Yoo and Ku, essentially created a new treaty obligation that
many argue is the equivalent of federal law and enforceable in U.S. courts.
Indeed, President Bush ordered new state court hearings for the defend-
ants based on the international court ruling.?”

Finally, some international organizations that once relied on member
states to enforce treaty obligations have been empowered to directly
enforce international law. For example, the Chemical Weapons Convention
appoints international inspectors who are accountable to the United
Nations but not (directly) to domestic governments. In the United States,
this provision violates the Constitution’s allocation of appointment powers
to the president. Indeed, in each of these three cases, powers assigned to a
particular branch of the federal government by the Constitution have been
delegated away to an international institution.

James J. Varellas is also concerned with the impact of global governance
on constitutional doctrines, both substantive and procedural. In chapter 7,
he focuses on the ways in which free trade agreements such as the WTO
and the North American Free Trade Agreement (NAFTA) impose condi-
tions that contradict and undermine economic and social rights of U.S.
citizens that the Constitution guarantees—an argument similar to but
broader in scope than Stone’s. Varellas begins from the perspective of the
more expansive social and economic rights (and the social safety net they
created) enshrined in the New Deal and its “second bill of rights.” He
argues that more recent free trade agreements, infused with neoliberal ide-
ology, have significantly reduced the government’s capacity for domestic
intervention to protect these rights.

This state of affairs is maintained, Varellas argues, by the use of “con-
gressional-executive agreements” (as opposed to formal treaty ratification
procedures), in which Congress permits the executive branch to commit
the United States to trade agreements without a two-thirds majority vote
in the Senate. According to Varellas, these agreements usurp the role of
Congress and place excessive power in the hands of the president—yet
another avenue through which global governance may upset the balance
and separation of governing powers enshrined in the Constitution.

All three chapters in part 2 argue that these developments endanger the
institutional foundations of American democracy. Global governance is
based largely on treaties, but it shuts out domestic legislators once those
treaties come into force. Indeed, there is little role for elected representatives
in global governance, period. When voting is required to reach a decision on
specific issues, those who have a vote are not elected representatives, but
rather delegates appointed by heads of state—in the United States, the pres-
ident. In many international organizations, a majority of delegates from
other countries can outvote the United States, creating laws and regulations
that supersede and sometimes contradict domestic legislation or even the
preferred policies of the U.S. government. In short, global governance
undermines a basic requirement of democracy: that ““the exercise of power
be rigorously and democratically authorized by the people.”

Can the United States both participate in international institutions to
govern globalization and sustain democratic governance and constitutional
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guarantees for American citizens? Ku and Yoo provide a remedy in the
doctrine of ‘“‘non-self-execution.” This doctrine holds that, unless Con-
gress passes a subsequent law to implement treaties, those treaties would
not become binding U.S. law. This would preserve congressional control
over the American legal landscape. In this way, an accommodation can be
reached between globalization and constitutionalism that permits deeper
international cooperation while maintaining basic constitutional values.

Fogarty believes that this will not work, however. Multilateral governance
of globalization is here to stay, he argues. The language of treaties and
articles of agreement already contain provisions for implementation. And
because interdependence deeply affects all aspects of life in the United
States, the costs of creating political barriers to U.S. participation in
international organizations—both for the United States itself and for the
world—are simply too high. Fogarty’s remedy would be to democratize
international organizations. Key members of Congress, he argues, must par-
ticipate more directly and assertively in global legislation (i.e., treaty negotia-
tion) via transnational legislative networks—an informal “‘global legislature
of national legislators.” In this way, members of Congress not only would
represent American citizens directly in global governance but also would
gain a greater understanding of global issues affecting U.S. citizens and
““arrest the trend toward executive power in international organizations.”

In sum, the forces of globalization have sparked the proliferation of
international laws and international organizations that attempt to control
global networks and their effects. These three chapters all agree that this
international institutional proliferation can vitiate the U.S. Constitution.
When the spread of global public governance shuts out Congress, elected
representatives legislate, the executive has to enforce international laws,
and even the Supreme Court may have to bow to international judicial
decisions that undermine American legal statutes and doctrines. American
democracy is thus endangered. Unless a remedy is found, we can under-
stand and expect a backlash against global governance in the United States
and a turn toward private governance and unilateralism.

The Dangers of Private Governance and
Public-Private Partnerships

Those who decry the dangers of public international governance for
U.S. politics and law often advocate private governance of globalization,
or “governance without government.”””® Indeed, as global networks have
proliferated, authority to govern them is increasingly transferred from the
public to the private sector. Private companies have both the knowledge
and the capability to manage some of globalization’s harmful effects, and
when they act together, the argument goes, there is little need for interna-
tional or even national regulation. For example, despite U.S. refusal to
sign the Kyoto Protocol, businesses are taking the lead in global environ-
mental protection; many Fortune 500 companies have joined together in
the Business Environmental Leadership Council to take early action
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against global warming. Meanwhile, U.S. and Canadian chemical manufac-
turers, together with environmental NGOs, formed the Responsible
Care Program to promote environmental principles in the global chemical
industry.” Private governance conforms to key principles of globalization—
freedom of commerce, voluntary regulation, privatization, and ‘‘state-
shrinking”—while acknowledging its potentially detrimental effects.

Philip J. Weiser in chapter 8 shows that such global private gover-
nance does, however, undermine U.S. administrative law. Looking at
standard-setting for new communications technologies, he examines the
conflict between the goals of international standard-setting bodies and
national antitrust law. Network industries need their products to be
interoperable, and standards facilitate interoperability. Global informa-
tion technology (IT) firms have established their own standard-setting
organizations (SSOs) to facilitate market development; their selection
(or rejection) of particular standards is essential not only in creating a
level playing field but also because they can make or break I'T companies.
Yet these SSOs exist in tension with U.S. antitrust laws: they advance
exclusionary objectives that undermine American antitrust enforcement,
while antitrust enforcement can undermine standard-setting and thus
harm the competitiveness of U.S. firms.

As a remedy, Weiser recommends a market-based approach that aims to
avoid the kind of antitrust litigation that can obstruct the competitiveness
of American firms. He suggests more transparency to improve the over-
sight of antitrust agencies. For example, he recommends that international
standard-setting bodies disclose patent rights that inhere in official stand-
ards. He further endorses the practice of requiring patent holders to com-
mit to licensing terms before the patents are included in official standards.
These measures can improve antitrust oversight, which will bolster the
effectiveness of private standards bodies that might otherwise be less vigi-
lant in ferreting out abusive conduct. Weiser supports private governance
of globalization and argues that the principal goal for antitrust oversight
should be to allow those bodies to develop their own strategies for
addressing such conduct and preventing it from occurring.

In chapter 9, Kenneth A. Bamberger explores a case in which the pri-
vate sector is enlisted to manage the risk of a particular global bad within
the United States: terrorist attacks. Such attacks are likely to be directed at
private firms: 85 percent of the United States’ critical infrastructure
(energy, nuclear, water, and chemical facilities) is in private hands. Ironi-
cally, the terror threat has turned the “private” into a public security issue
requiring governance in the form of risk assessment and regulation. But
the government cannot take on these tasks. This is because the administra-
tive processes of government are slow and static while terror networks are
fast and dynamic. Furthermore, “‘one-size-fits-all regulation cannot easily
account for the ways in which risk manifests itself differently across firms.”
Therefore, the federal government has called upon private actors from
at-risk industrial sectors to provide the essential public safeguards, response
capacity, and network resiliency that can defend against a domestic
terrorist attack.
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When private actors are enlisted to govern terror risks, Bamberger
argues, “‘policy makers must rely on private firms’ choices regarding risk
assessment, and those choices are not always in the public interest.” Firms
are likely to take only those precautions related to private costs to their
facilities and, because the probability of an attack is low, they have little in-
centive to pay a high cost to attain adequate protection. For example,
although a terror attack is likely to cause damage far beyond a single criti-
cal facility, private actors will take only the precautions that are determined
by private costs to that facility—private ‘“‘governance” will not reach far
enough to deal with the fallout caused by damage to a nuclear plant or
the spread of hazardous material from an attack on a waste facility.

Furthermore, private governance involves certain information problems:
not only is the information that private firms possess proprietary and often
inaccessible to the public or even to policy makers themselves, but moni-
toring is difficult both because of the diversity of terror risks and because
effective “‘governance” is difficult to evaluate in terms of measurable
outcomes.

Despite the efficiency gains of private governance, Bamberger, like
Grosscup in chapter 10, worries that when private actors take over the
provision of national security, they make public policy with dangerous con-
sequences for liberal democracy. Both argue that the danger lies in the ab-
sence of public oversight: private actors are less accountable for their
activities and for their use of public funds than public agencies. Liberal
democratic practices become more difficult as private actors govern secu-
rity for industries that are magnets for terror attacks.

In Bamberger’s view, as the protection of national security is priva-
tized, we will see less protection of public safety. He therefore argues
that increased government oversight and public-private coordination pro-
vide the necessary solutions. For example, government agencies can offer
financial support for firms to take more protective measures in the face
of terror risks and can collect information about vulnerabilities that firms
will not share with competitors or the public “but that could be acted
on in a coordinated manner.”

Until such solutions are implemented, however, the ultimate conse-
quence of private governance—both of traditional government services
and national security—is the weakening of certain cornerstones of liberal
democracy. Liberal democratic practices become more difficult as private
governance removes the public accountability, oversight, and citizen
involvement needed to sustain it. As Aman argues in his chapter, “When
public functions are carried out by private actors, the requirement of trans-
parency and public participation—the keystones of administrative democ-
racy—is often reduced or set aside.”

Public-private partnerships can also enable evasion of U.S. law and thus
permit global bads to harm Americans and undermine the law. FDA food
inspection, for example, has been cut by 80 percent since the 1970s as the
agency has engaged in partnerships with private companies to monitor
food safety. The FDA permits food importers to use private laboratories
for foreign-sourced food testing, before that food—whether fish from
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Vietnam, vitamin C tablets from China, or tomatoes from Mexico—enters
the United States. If the food fails the test, the importer is allowed to find
another laboratory to test the food. Importers thus can potentially seek
out laboratories that are willing to give the tainted food a clean bill of
health and still enter the consumer market.

Public-private partnerships are multiplying at the global level with similar
potential risks for American consumers. Aman shows that that the global
standards for food safety lack ““the type of administrative openness or proce-
dural process that we have come to expect from domestic administrative
bodies.” The central standard-setting organization is the Codex Alimentarius
Commission, based in Rome. Codex officially comprises government delega-
tions with active and formal assistance from official industry advisors, who
serve as actual country representatives. WTO officials use Codex standards
to determine whether national laws governing food safety represent a trade
barrier. Once Codex standards are adopted, argues Aman, “the U.S. admin-
istrative agencies in charge of food safety will be in charge of administering
and enforcing them.” In this way, global public-private partnerships supplant
domestic administrative processes—and public oversight thereof—in the
United States.

The Dangers of Unilateral Governance

Unlike smaller countries, the United States can wield power within
international organizations to preserve domestic law. But some observers
believe that this approach is insufficient. They have suggested that U.S.
power allows it to govern many issue areas touched by globalization uni-
laterally, without dependence on the cooperation of private actors or other
states in international organizations.>® Many observers go so far as to
argue that in order to protect national security and ensure continued
American power, the United States must resist all those attempts at global
governance that do not specifically serve the American interest. Indeed,
they argue, unilateral governance of globalization is the surest way to
guarantee that American interests are protected.

The argument for resisting global public governance is that economic
globalization can become a threat to American superiority if others “‘win”
in global economic competition. When global market competition is fierce,
international organizations—even, or especially, those that codify neo-
liberal economic practices—can hamper the pursuit of U.S. national eco-
nomic interests. For example, Chinese membership in the WTO not only
improves its access to global markets and thus its prospects for export-led
growth but also prevents the United States from undertaking measures to
contain this growth (e.g., trade sanctions to compensate for an overly
weak Chinese currency). If China succeeds, the United States loses in
terms of relative economic power. For those who believe in unilateral
global governance, the United States must control the processes of eco-
nomic globalization that would permit others to be more competitive.
Only then can it preserve its own political, economic, and ultimately
military primacy in the world.
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Indeed, unilateralists believe that military superiority can be wielded to
protect national security. With its superior military power, they say, the
United States can issue credible threats to counter nuclear proliferation
and protect its territory from attacks by other nuclear powers. From this
perspective, reliance on arms control treaties actually reduces U.S. national
security. They tie America’s hands, so that it cannot achieve and maintain
the superiority that will increase its security. Indeed, this was the reason
the United States withdrew from the Anti-Ballistic Missile Treaty and
rejected both the Comprehensive Test Ban Treaty and the Treaty Banning
Antipersonnel Mines.

Do U.S. efforts to exert its military power unilaterally have an impact
on American domestic politics? Grosscup argues that they do. He asserts
that the effect of American unilateralism is to militarize American society
and weaken the democratic protection of U.S. citizens from the encroach-
ment of the state over their lives. He argues that Washington has increas-
ingly globalized its military power to promote U.S. political and economic
interests around the world. Within this context, the Bush administration’s
response to the 2001 terrorist attacks was to pursue a coordinated military
program both abroad and within the United States. To execute this pro-
gram, it expanded the “‘national security state’’—those aspects of executive
power that are immune to democratic oversight. According to Grosscup,
the result has been the reallocation of public resources away from social
priorities toward security services, the aggrandizement of executive power,
and the erosion of civil liberties.

Not only can unilateral governance of this kind spur the growth of a
state apparatus that undermines democratic practices, but it may not be
adequate to control those global forces that can hurt the United States.
Unilateralism, for example, cannot prevent environmental degradation,
pandemics, or causes of global warming that originate beyond U.S. bor-
ders. Unilateralism is not an effective way to control invasive species, the
spread of illiberal ideas, and risky investments. It is doubtful that the glob-
alization of democracy can be promoted through the barrel of a gun. Fur-
thermore, unilateral military expansion has deeply unsettled much of the
world, and efforts to control terrorist activities can be counterproductive,
giving birth to even more terrorist networks.*!

GLOBALIZATION AND AMERICAN SOVEREIGNTY

As we have seen above, ungoverned globalization, neoliberalism, and
global governance have transformed domestic governance in the United
States. What does this transformation mean for American sovereignty? For
those who treasure nationalist sentiments, the idea that globalization broa-
ches U.S. national sovereignty verges on treason.*? For others, to the
extent that the processes described above undermine domestic governance,
sovereignty is weakened. For globalization enthusiasts, sovereignty is an
outdated and useless concept anyway, a modern Maginot Line.

A lively debate on sovereignty now rages between proponents and
opponents of globalization. As Edward S. Cohen suggests in chapter 11,
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these debates “‘over the meaning and future of sovereignty in the United
States are now common in areas such as trade policy, immigration, lan-
guage and culture, and even constitutional interpretation.” The very fact
that these debates have arisen indicates a fundamental shift in the strength
and character of American government, and a wrenching transformation
of the relationship between state and society. Those changes, however, are
complex and uneven. Taken together, the arguments of this volume sug-
gest that “‘sovereignty” is a seventeenth-century conceit that now serves as
a useful myth, a normative marker of where one stands on the subject of
globalization.

What is sovereignty? It is the claim by which states exercise power
within strictly defined territorial boundaries.**® Stephen Krasner makes a
useful distinction among four ways that states claim sovereignty: They can
claim domestic sovereignty (i.e., supreme political authority within their
territorial boundaries); interdependence sovereignty (control over flows of
goods, information, and people in and out of territorial boundaries); znter-
national legal sovereignty (mutual recognition of their exclusive juris-
dictions); and what he calls Westphalian sovereignty (acceptance of the
principle of noninterference of other states within their own territory).**

As this introduction has suggested, globalization has diluted all four of
Krasner’s sovereignty types. Government policies that gave birth to global-
ization were a conscious surrender of interdependence and legal sovereignty.
Privatization, Aman and Cohen remind us, cannot be separated from glob-
alization as an instrument of state-shrinking; the result is a loss of sover-
eignty for many domestic democratic institutions. Furthermore, both
terrorist networks and unilateral governance have compromised Westphalian
sovereignty.

How have terrorists and unilateralism undermined American sover-
eignty? Although terrorist networks are not state actors, they are capable
of launching invasions across national borders, violating the principle of
nonintervention. And the United States has promised to intervene unilat-
erally in states that harbor those terrorist networks. This unilateralist
pledge—and the doctrine of preemption that supports it—also threaten to
breach the principle of nonintervention.*® Each time that principle is vio-
lated without significant sanction, it is weakened, paving the way for
others to defy it as well. In fact, Westphalian sovereignty has long been a
bit of a myth; powerful states rely on their own power to defend against
foreign invasion or to invade other states at will; weaker states join alli-
ances to do so.

Sovereignty and the Institutions of Governance

The sovereignty myth treats states as “‘black boxes” or unitary actors.
That may have been accurate long ago when states were considered the
possessions of “‘sovereign” kings and queens, but democracy, nationalism,
and globalization have changed all that. The black box has been opened
to reveal the many facets of sovereignty, each affected differently by glob-
alization. In the United States, as in other democratic nations, state power
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is not monolithic. A number of governing institutions are legally imbued
with sovereign powers; as we have seen, globalization has touched and
transformed many of them.

Just as American government is divided into several branches and levels,
the sovereignty of each government institution and its constituent parts is
affected in a unique way by globalization. Executive institutions may have
gained more sovereign power—at least in relative terms—while legislative and
judicial institutions have lost some of their sovereign authority. Globalization
currently affects federal institutions and laws differently than state and local
institutions and laws. Some institutions of government are sheltered from glob-
alization, retaining their sovereign authority, while others are more exposed to
the sovereignty-sapping forces of global networks and governance.

The bundle of institutions and government functions that comprise
domestic sovereignty are the focus of this volume. As we unpack that bun-
dle in the chapters to follow, we shall see that it is the executive branch of
government that sets and implements foreign and defense policy, negoti-
ates treaties, and decides when to act unilaterally; it is also the executive
branch that makes the tangible decisions affecting interdependence and
judicial sovereignty. Because it holds the reins of foreign relations, its
institutions—the presidency, the national security agencies, and the
Department of Defense—have taken measures to ensure that they are not
compromised by global forces. Indeed, Grosscup argues that this part of
domestic sovereignty—the sovereign power of these institutions—has even
been enhanced by unilateral overseas adventures. We shall see in the pages
to follow that globalization has made congressional oversight of the execu-
tive increasingly problematic and has created international institutions as
rival sources of legislation.

We shall also see that the judiciary has lost some of its sovereign power
as its decisions have been subordinated to international law. In the afore-
mentioned case of the Mexican man slated for execution in Texas, Chief
Justice John Roberts remarked that what disturbed him about the argu-
ment for the defense was “‘that it seems to leave no role for this court in
interpreting treaties as a matter of federal law.””3¢

Administrative institutions of the state have also lost sovereign author-
ity. Domestic regulation and its implementation are either no longer possi-
ble or must yield to public and private global governance mechanisms.
And as we have seen, those global institutions are not accountable to the
public in the same way that domestic regulatory agencies were designed to
be.®” When they are rendered impotent by global forces that know no
national boundaries, they lose their de facto sovereign authority. When
they must yield to the decisions of international treaty—based institutions,
they lose their de jure sovereignty.

Sovereignty and the Functions of Government

Cohen posits that the responsibilities of government institutions that
exercise domestic sovereignty include the provision of security and identity.
In theory, a sovereign state provides protection for its members from both
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internal and external threats. In return for providing security, citizens obli-
gate themselves to their governments, permit them to have a monopoly
on the legitimate use of force—within constitutional limits—and implicitly
promise to obey their laws.

Chapters in this volume examine how globalization has affected the fed-
eral government’s sovereign capacity to provide this security, both from
external and internal threats. Grosscup’s chapter argues that in its deci-
sions on how to pursue national security through a globalized military
force, the state has made society /ess secure. Bamberger comes to similar
conclusions from a different perspective: when private firms take charge of
providing for national security from the risk of external threats, private
governance efforts do not make American society more secure. And finally,
if internal security is understood as ecomomic security, then Cohen joins
Stone and Varellas in arguing that increased trade and economic integra-
tion have subjected Americans ““to an unprecedented level of insecurity’
by removing the social safety net.

Sovereignty and American Political Identity

In Cohen’s view, security and political identity are linked. He argues
that when the state provides security from external threats, it “‘generates a
sense of membership in one state ... and thus a relationship of political
identity.”” Since the French Revolution, domestic sovereignty has been bol-
stered by national identity or a common political culture. The French Rev-
olution ushered in the idea that sovereign states were not simply the
property of their rulers but were supposed to represent the people who
lived within their territory. Those people began to see themselves as a
nation of people who have language, customs, political values, and a tradi-
tion in common. Those commonalities create ties that together form a
national identity or a common political culture. And to the extent that any
of these is absent, the others are likely to be stronger. Governments often
find that if those living within the territory of a sovereign state have
a common political identity and culture, their domestic sovereignty is
stronger; they do not have to expend much military power to exert
sovereignty—it is exerted through the population’s loyalty to the state.

There are two related sources of threat to national identity: First, argues
Cohen, an eroding social safety net decreases citizen loyalty to the govern-
ment, which has traditionally provided what safety net there is. I would
add that this exposure to the forces of economic insecurity causes citizens
to retreat from national identity into ethnic and sectarian identities that
may provide a stronger sense of belonging in multicultural societies.®®
When the government breaks its obligations to those living within its terri-
tory, the population retreats from its obligation to identify with that
government. Its loyalty to the state is thereby weakened.

The second threat to national identity is immigration and the sweeping
demographic changes that have followed. There are 33.1 million immi-
grants living in the United States today.®® At 11.5 percent of the popula-
tion, this is the highest proportion of immigrants in seventy years. Even at
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the peak of the great wave of immigration in the early twentieth century,
the number of immigrants living in the United States was only 40 percent
of what it is today (13.5 million in 1910). More generally, immigration
accounts for two-thirds of U.S. population growth.

Immigration serves as a challenge to national sovereignty because it is
appears to be a challenge to national identity—and to citizens’ sense of eco-
nomic security. Immigrants compete with citizens for low-skilled jobs.**
They disproportionately apply for welfare benefits,*' and they sometimes
demand cultural and linguistic accommodation. Many Americans, argues
Cohen, see immigrants as a threat to their political community and national
culture and have expressed their fears in debates over globalization. These
immigration foes have put the question of national identity on the public
agenda and accused the government of reneging on its duty to protect the
sovereignty of the national territory.

While Cohen analyzes the link between immigration and identity from
the point of view of the current native-born citizenry, Jack Citrin looks at
the political identity of immigrants in chapter 12. Do immigrants assimilate
into the dominant political culture? Do they transfer their primary political
loyalties to the U.S. government, thus bolstering the domestic sovereignty
of the state? Citrin argues that the United States generally has been success-
ful in integrating diverse immigrants, in part because the social and eco-
nomic advantages of cultural integration have been overwhelming. His
chapter presents extensive survey results, showing that individuals—both
native and foreign born—generally identify themselves first as American and
only second as a member of their particular ethnic group.** While globaliza-
tion transforms many aspects of law and politics in the United States, ironi-
cally it does not touch the fundamental American political identity.

In sum, the authors in this volume problematize the notion of sover-
eignty under conditions of globalization. Sovereignty is fragmented among
different institutions and government functions. Ungoverned globalization,
public governance, private governance, and unilateralism affect those institu-
tions and functions in different ways. State sovereignty is a myth, symboliz-
ing the state’s obligation to protect society, guard and defend its borders,
and exercise legal jurisdictions within its territory. Fear of a loss of American
sovereignty is a marker for the rising economic and social insecurity that
globalization leaves in its wake. Fear of declining sovereignty strikes deeper
fear in the hearts of Americans, and thus it is a useful myth in the hands of
antiglobalization forces. What we argue here is that the notion of sover-
eignty and assessments about its strength or weakness in the face of global-
izing forces is misguided. All of the chapters in this volume show, rather,
that discussions of sovereignty mask the real impact of globalization: the
changing relationship of the state to society, the changing structure of gov-
ernmental power, and the changing role of government institutions.

CONCLUSION

This volume makes three arguments charging globalization with alter-
ing the relationship between American government and American society.
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That relationship is hinged on both the substance and process of democ-
racy. First, those authors who focus on substance see the spirit and letter of
the New Deal as the legal font that has historically protected Americans’
rights, their safety, their employment security, their health, and their envi-
ronment. For these authors, globalization weakens the fabric of the Ameri-
can legal system and thus undermines these substantive protections.
Second, those authors concerned with democratic process see globalization
as a threat to the procedural democracy that is enshrined in the U.S. Con-
stitution. From their perspective, globalization endangers the separation of
powers that is the cornerstone of American government, specifically by
weakening the role of the Congress and/or the judiciary.

It is abundantly clear, however, that the genie of globalization is out of
the bottle. Technological advances have enabled the creation of global net-
works that are not likely to disappear any time soon. The third argument
that emerges in this volume, then, is that these networks need to be gov-
erned in order to protect American democratic values—both substantive
and procedural. We can argue about whether this governance should be
global or national, whether it should be public or private, or whether
some hybrid form would be best. But that argument must be attenuated
by a commitment to fashioning governance structures and processes that
offer transparency, accountability, and public accessibility even as they
enhance efficiency and mobility. We must commit ourselves to governance
that corrects for the blindness of the market so that we can protect Ameri-
can security, health, welfare, and freedom. We must commit ourselves to
creating structures and processes that protect America’s physical environ-
ment. This is a tall order, but it is only with such a commitment that glob-
alization and global governance can uphold the values and institutions of
American democracy. Indeed, we have shown that “what goes around
comes around”; America may have let the globalization genie out of the
bottle, but it has now come home, and it is imperative that Americans
cope with the consequences.

NOTES
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CHAPTER 1

Globalization from the
Ground Up: A Domestic
Perspective

Alfred C. Aman Jr.

The institutional developments known in common parlance as global-
ization are conventionally understood as involving broadly transnational
processes of market-oriented governance, as well as what are widely pre-
sumed to be their homogenizing effects.” Without gainsaying the impor-
tance of the international and transnational aspects of globalization,
limiting discussion to the extraterritorial in this way tends to obviate a
clear understanding of the domestic processes through which globalization
was and continues to be institutionalized. Imagining globalization only in
terms of international affairs tends to focus attention on the power of the
executive branch, given the executive’s constitutional responsibilities in
foreign affairs. Improving an understanding of globalization’s domestic
front means broadening that focus to include not only the regulatory
functions of the executive branch but also the other branches and levels of
government—especially the legislative branch.

It is in those legislative and regulatory arenas that the politicization (and
polemicization) of a particular construction of globalization—as a foreign
economic threat coupled to a golden opportunity for global capitalism—
is most evident, as well as its popularization and entrenchment in neoliberal
terms. Those terms, however, are inadequate either to account for the cur-
rent diversity of public-private arrangements or to convey the range of cur-
rent debate in relation to privatization and the public interest. Globalization
blurs the distinction between public and private, particularly when the state
seeks to increase its cost-effectiveness by contracting out some of its domes-
tic responsibilities to private actors.> Taking account of the domestic “face”
of globalization is thus important as both a corrective to a flawed analysis of
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4 GOVERNMENT AND Law

its causes and effects and a necessary (if insufficient) step in addressing
the ““‘democracy deficit”” inherent in globalization as it has developed in
practice.?

Globalization is often understood largely in neoliberal, economic terms, as
if it were a force of nature. For some, globalization is all about competition—
a competition for markets and investments that is global in scale and more
intense than ever before. For individual corporations to succeed, for exam-
ple, they must become more efficient, taking full advantage of new technol-
ogies and moving various components of their operations around the
world, so as to lower costs and expand their markets. States are expected to
follow suit by deregulating their markets, privatizing governmental services,
lowering taxes, and, in the process, becoming more effective in attracting
new businesses and, of course, jobs to their geographic region. The view-
point of globalization that forms this chapter, however, begins not in the
inevitability of global markets, but in the role of domestic law and politics
in producing certain market conditions (global or otherwise). In discussion,
globalization is usually presented in a way that assumes a top-down phe-
nomenon, emphasizing scale and homogeneity. By contrast, the perspective
I take is from the bottom up, taking into account the areas where domestic
law and local communities are caught up, and too often caught out, by
globalization.

To illustrate what a bottom-up approach to globalization entails, it is
necessary, first, to correct some prevailing myths about globalization, par-
ticularly those grounded in neoliberal discourse. The purpose of the first
section, “‘Globalization, Neoliberalism, and the Democracy Deficit,” is to
shift our perspective on the nature of globalization. “Rethinking Global-
ization” then deals with the domestic side of globalization, especially pri-
vatization, for reasons I will explain. In “Taming Globalization through
Administrative Law,”” T offer some ideas for reform in which administrative
law is the centerpiece. This brings us full circle to the issue of how differ-
ent understandings of globalization have implications for our understand-
ing of state power, particularly when it enlists the private sector to carry
out significant public responsibilities.

GLOBALIZATION, NEOLIBERALISM,
AND THE DEMOCRACY DEFICIT

Globalization as we know it today is inseparable from its domestic polit-
icization as neoliberal reform and its promotion of world markets. This
politicization (and its global export) followed the Reagan-Thatcher “‘revo-
lution”* of the early 1980s: a broad political consensus around key terms
(especially privatization and deregulation) and a claim to an inherent value
in “disembedding” the market from the encumbrances of state and society
(e.g., entitlements).® T argue that the usual understanding of globalization
(at least in the United States) is unduly restricted—the legacy of the way
globalization was produced out of a particular political moment. As an
approach to governing, neoliberalism favors markets over law almost across
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the board, and in the generation since the Reagan-Thatcher era, many
new supranational and global institutions have been developed for the
advancement of global markets.

But globalization is far more than these institutional arrangements. It is
also a way of thinking and representing the relationships between the mar-
ket, state, and society—that is, it is also a discourse, and this discourse has
effects in that it makes some positions seem more obvious or easier to
defend than others. In neoliberal discourse, markets and law tend to be
treated as either/or options, law being thought of as if it were a human
intrusion in an otherwise natural system of economic forces. The discourse
also treats globalization as if it were ““out there’ in the world at large,
while law is imagined as parochial or domestic. These claims result in a
mythical view of globalization that is to a large degree shared by pro- and
antiglobalization advocates—who are alike in ultimately seeing the global
economy as a universal norm in relation to which local government is
largely irrelevant.® This may seem to be an overstatement, but the fact
remains that the discourse of neoliberalism so dominates our understand-
ings that it is difficult to recognize it as something other than common
sense, let alone conceptualize alternative accounts of globalization.”

Privatization, for example, is viewed as a perfectly natural, common-
sense regulatory reform. Yet the history of the privatization movement’s
key terms is recent, and their promulgation well choreographed.® Robert
Poole, cofounder of the Reason Foundation (the leading think tank of the
privatization movement in the United States) claims to have been the
architect of the popularization of the term privatization’ in the 1960s.
Competitive sourcing'® was subsequently crafted as a more neutral proxy
term, after privatization became laden with partisan political associa-
tions."! The George W. Bush administration seems to prefer the even
more neutral term management—as in the President’s Management
Agenda (PMA).'? The neutralization of these terms is one way in which
neoliberalism—originally a partisan platform—came to be naturalized
within a broad political consensus.

This is one reason why critics of neoliberal globalization should not
imagine that a swing of the political pendulum away from Reaganite
terms, or a change of ruling party, will return us to an older liberalism.
The effects of globalization on the relationship between states and markets
and the technologies that drive it are by now too fundamental to be re-
versible with a change of administration—probably anywhere, but certainly
in the United States. This, plus the fact that the discourse of neoliberalism
represents the market as inherently democratic tends to accelerate global-
ization, paradoxically widening the democracy deficit.

What is the democracy deficit and how does it arise?'* Democracy defi-
cits can take many forms, depending on the institutional location and the
substantive and procedural decisions involved, their vertical or horizontal
nature, and the procedures to which they are compared. Democracy defi-
cits may arise from decisions that have significant adverse affects on indi-
viduals but are inaccessible to affected citizens because they are made by
jurisdictions or private entities not directly accountable to those affected.

13
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Such democracy deficits often are the result of negative spillovers from
one jurisdiction to another, such as acid rain, or they can arise from pri-
vate decisions to move capital from one part of the world to another. Rep-
resentation or direct participation in the decisions that lead to these
spillovers usually is not possible for affected citizens in different countries
and/or jurisdictions; nor is it even theoretically possible to participate at
the international level if there is no treaty or relevant international organi-
zation with jurisdiction over the issues involved or if the decisions causing
the adverse effects are made by private entities.

Democracy deficits can result from more directly vertical relationships
in which decisions are made from above; for example, by supranational
organizations like the European Union. In the EU context, some raise
democracy deficit concerns regarding decisions made by supranational
“Eurocrats’ in Brussels who are far removed from affected citizens in a
particular state.'® Though one might argue that member states explicitly
delegated this authority to the European Union, opposition to the
unforeseen outcomes of these broad delegations of power is often
expressed as a form of democracy deficit and in tension with principles of
subsidiarity that argue for decision-making processes as close to the
affected citizens as possible.'® Of course, issues of domestic federalism are
similar, when decisions are made at the national rather than state or local
levels of government.

Still another kind of democracy deficit derives from the fact that the
processes used to conform domestic law to an international ruling are sub-
stantially less democratic than those used to create domestic rules or laws
in the first place. For example, pursuant to treaties negotiated within or ju-
dicial decisions rendered by the World Trade Organization (WTO),
domestic law must often change to harmonize with these outcomes. The
processes used appear to be democratic, but due to the prior commit-
ments made in the treaties involved, the outcome of these processes usu-
ally is a foregone conclusion. The same processes used to promulgate a
rule or pass a statute are employed to rescind the rule or amend the law,
but the fait accompli nature of the processes means, in reality, that they
have a rubber stamp quality to them."”

Fast-track legislative processes (i.e., processes that do not allow for
amendments on the floor of the House or Senate) may also contribute to
a democracy deficit. They represent a different kind of fait accompli law-
making: amendments are not allowed, meaning that the fast-track mecha-
nism attenuates legislative processes in a de jure rather than de facto
manner. In this sense, the growing power of the executive branch in vari-
ous global contexts in which, for example, issues previously thought of as
domestic now appear to be within the broad foreign policy powers of the
executive branch, also creates democracy deficit concerns, whether they
result from the increased use of executive treaties or broad-based executive
orders, such as those involved with establishing military tribunals.'®

The deterritorializing effects of globalization make democracy deficits
increasingly common, both at home and abroad. For example, some deci-
sions that have substantial impact on citizens of a country are made by
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private or quasi-private organizations, cither domestic or multinational,
that are beyond direct democratic control or influence. Transnational
actors of all kinds have a need for rules for their operations to run
smoothly. The transnational aspects of their operations place them beyond
the control of any one jurisdiction and the rules and dispute resolution
mechanisms that they develop are voluntary and, essentially, private in na-
ture. Yet, these rules can and often do have transnational effects on various
publics. Corporate codes of conduct governing labor conditions, voluntar-
ily adopted, may or may not be the result of input by citizens in various
countries who are concerned with child labor, low wages, or the right of
freedom of association. It may seem that there is no democracy deficit in
such contexts, because one might not expect the decision-making proc-
esses of private actors to be democratic, beyond their own shareholders.
But this assumes that our concept of public and private remains the same,
even in the face of denationalizing global forces. The horizontal nature of
governance creates new issues of legitimacy and democracy that go beyond
individual states. We must, therefore, also go beyond state-centric
approaches and habits of mind when thinking about democracy in con-
texts such as these.

As a matter of interpretation, democracy deficits also turn on how one
conceptualizes democracy. Democracy requires more than the involvement
of a legislative or executive body or the participation of a member state. It
also involves concepts of legitimacy, which include opportunities for par-
ticipation in decision-making processes by stakeholders whose interests
may not adequately be represented by a member state. Decisions made by
judicial panels at the WTO, utilizing decision-making processes that are
not particularly transparent and limit participation only to member states,
are not likely to be seen as legitimate by those whose interests are not fully
(or even partially) represented by formal state representation. The inevita-
ble trade-offs that arise when free trade conflicts with environmental pro-
tection are likely to produce widespread participation demands from a
range of nongovernmental organizations (NGOs) whose interests are more
varied and diverse than any single state representative can be.'® From their
point of view, there is a democracy deficit if they are excluded from the
relevant decision-making processes. From a broader public point of view,
the quality of the decisions may suffer if the perspectives of diverse inter-
ests and parties are not considered. One might argue that such democracy
deficits may exist only in the eyes of the beholders. If so, that would only
underscore the point that the scope of democracy should be decided by
democratic means.

Globalization processes complicate both the form and content of de-
mocracy. As they rearrange the lines between public and private entities,
they also rearrange the public’s role. The traditional statutory line between
public and private, or markets and government, reinforces this displace-
ment. For example, the statutes that spell out procedural and informa-
tional requirements restrict them primarily to state actors only.

When public functions are carried out by private actors, the require-
ment of transparency and public participation—the cornerstones of
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administrative democracy—is often reduced or set aside. That is the
essence of the democracy deficit. But even if this is not the case and the
state action doctrine is able to reach certain private entities, the relevant
public law remedies may not always be appropriate. The new mixtures of
public and private power require new conceptions of administrative proce-
dure in a democracy, conceptions unlikely to emerge in the context of a
judicial proceeding focused on the rights of an individual. There is a need
for the legislature to extend aspects of the Administrative Procedure Act
(APA) or other administrative reforms to the private sector. There is room
for a wider role for law in sustaining the contact between global institu-
tions and local democracy.

I am not suggesting that neoliberalism and market reforms are inher-
ently objectionable, nor that administrative law and neoliberalism are
somehow inherently opposed. Quite the contrary, I turn to admin-
istrative law because its principles clarify the potential relationship between
government and global markets and yield a more nuanced sense of demo-
cratic possibility. Administrative law focuses on administrative values—
administrative justice—rather than on such a priori distinctions as public/
private or domestic/international that are so important to neoliberal
discourse—and so misleading as to how contemporary governance in a
global era actually works.?® This chapter seeks to reinforce the centrality of
democratic values in administrative law and thus the implications for
American democracy of (neoliberal) globalization’s erosion of the state’s
administrative role.

Another reason, however, to reconsider the neoliberal discourse of
globalization is that it does not account for the facts on the ground. Even
where neoliberal reform has been most actively embraced, considerable
regulation is still in place, whether in the form of so-called managed com-
petition or other forms of intervention designed to ‘“‘help” the market
take hold.' This is often the case in industries such as telecommunica-
tions, where advances in technology now make real competition possible,
rendering the sector’s prior natural monopoly characteristics essentially ob-
solete as a basis for state intervention. Where we tend to see neoliberal
reform applied in a much purer fashion is in the area of social services,
specifically services for vulnerable populations—the poor, the ill, the el-
derly, children or prisoners, groups that are almost by definition excluded
from participation in the market and political life. Historically, the privati-
zation movement took hold first at these margins.

I concentrate on vulnerable populations not only because they inher-
ently warrant our concern but also because they represent the fullest dis-
play of the contradictions between the discourse of neoliberalism and its
effects in practice. In other words, their situation offers a prime example
of the democracy deficit of globalization, along with a compelling portrait
of globalization’s ‘“‘domestic face.” I will come back to the resources of
administrative law in relation to the democracy deficit in this chapter’s
fourth section, but let us turn first to some other myths about globaliza-
tion in the context of administrative law to lay the groundwork for that
discussion.

20
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RETHINKING GLOBALIZATION

The conventional picture of globalization is of a global structure to
which domestic legal regimes must inevitably adapt. But globalization is not
a structure—it is a process in time. Taking the domestic face of globaliza-
tion into account brings out its process aspects. Viewed in real time, we can
see that globalization is produced by domestic political institutions, both
public and private. This means that it can be shaped, influenced, and
changed by them as well—unless a democracy deficit makes this impossible.

States function in relation to globalization in two principal ways. First, they
are “‘globalizing states,”” agents of globalization enacting policies designed to
attract and retain investment, usually in the form of low taxes and minimal
regulation. Second, they are also products of globalization, continually trans-
formed by the very process of managing their own interests. This means that
states are reshaped by the diffusion of their powers in relation to other states
and nonstate actors—such as the multinational corporations they must
engage. These emergent combinations of public and private power mean that
some redefinition is in order as to what is public and what is private.

The globalizing state cannot avoid responding to the globalizing proc-
esses it helps create. Indeed, it transforms itself through its responses to
these processes. When it relies on the private sector to carry out what were
once public responsibilities, the outcome is not just economic (greater effi-
ciency, perhaps) but also a different kind of state. The process of globaliza-
tion therefore does not remain “out there”—foreign and distant; it is
embedded in domestic institutions, both public and private, and the dis-
tinction between public and private does not always matter.

Globalization, then, does not begin in the inevitability of global mar-
kets but in the role of domestic law and politics that makes the market
and the state mutually interdependent—even if they are theoretically inde-
pendent. The interdependency that I am calling the ‘“‘domestic face of
globalization™ is clearest in delegations of state power to administrative
agencies and then to the private sector. The next sections examine the ver-
tical and horizontal dimensions of delegations of state power.

Delegating State Power Vertically

Imagine a vertical axis—first looking up (to global institutions), then
down (to national and local institutions of government). Sometimes
national states delegate power up to what commentators have called the
“international branch” of government—international organizations such
as the WTO, the International Monetary Fund (IMF), or the World Bank,
or regional bodies such as the European Union or the North American
Free Trade Agreement (NAFTA). The functioning of these bodies raises
very directly issues involving what Richard Stewart and others call “global
administrative law,”” which Stewart defines as

the mechanisms, principles, and practices that promote or otherwise affect
the accountability of diverse global administrative bodies, in particular by
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ensuring that they meet adequate standards of transparency, participation,
reasoned decision, and legality, and by providing effective review of the rules
and decisions made.*?

<

There is an essential connection between a state’s “upward” delegation
of authority to international organizations and the ‘“‘downward” effects on
domestic administrative agencies. The procedures these international
organizations use shape the ability of domestic bodies to have meaningtul
input into their policies, especially harmonization processes or other forms
of incorporation at the national level. The processes of harmonization uti-
lized by the WTO, for example, have great relevance to domestic law and
procedure. At their strongest, they can turn domestic processes into mere
rubber stamps for rules adopted at a higher level and incorporated without
much opportunity for real citizen participation or change at the national
level.?

One interesting example of this can be found in the area of food safety.
Standards for food safety adopted by the WTO are generally derived from
private-sector organizations that are not open to the type of administrative
transparency or procedural process that we have come to expect from
domestic administrative bodies.>* One such organization is the Codex Ali-
mentarius Commission, based in Rome. The Codex prides itself on devel-
oping standards in a ‘‘science-based” manner that uses ‘“‘experts and
specialists in a wide range of disciplines.””®® These standards are adopted
by the WTO and used to determine whether domestic food safety stand-
ards, which generally have been subject to public notice and comment,
represent trade barriers that the violating WTO country will be required
to change. In many instances, the WTO obliges its member countries to
treat foreign country food inspection and safety systems ‘‘equivalent’ to
their own. Domestic food safety regulations that provide more stringent
standards than the standards developed by groups like the Codex and
adopted by the WTO are presumed to be a trade barrier, even if the
domestic law submits domestic and foreign food products to exactly the
same standards.>®

The Codex Alimentarius Commission has a U.S. office, U.S. Codex,
located in the Food Safety and Inspection Service (FSIS) of the U.S.
Department of Agriculture (USDA). The U.S. Codex office is said to be
the “point of contact in the United States for the Codex Alimentarius
Commission and its activities,” which its Web page states is the ‘‘major
international mechanism for encouraging fair international trade in food
while promoting the health and economic interest of consumers.”?” The
U.S. Codex office is accessible via a Web page hosted on the USDA web-
site, containing a link to information about the Codex and providing a
schedule of public meetings for the U.S. Codex office, which it states are
to allow the U.S. Codex delegates to ““inform the public about the meet-
ing agenda and proposed U.S. positions on the issues.”® This gives the
appearance of public feedback to the Codex standards, but it is feedback
at least twice removed from the actual point at which the standards get
set, and it is unclear that such public meetings have any impact on the
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standards-setting process employed by the Codex or the adoption of those
standards by the WTO. Yet once those standards have been adopted, the
U.S. administrative agencies in charge of food safety will be in charge of
administering and enforcing them.

Similarly, decisions rendered by NAFTA tribunals can greatly affect
domestic law, often without much opportunity for widespread participa-
tion. In the United States, we have seen several instances in which NAFTA
decisions have conflicted with U.S. regulatory standards. One high-profile
example involves the NAFTA-driven laws that lowered or relaxed transpor-
tation safety standards in order to open U.S. highways to Mexican truck-
ing companies.”® In 2001, we also saw the attempt by a Canadian fuel
additive company to use the NAFTA tribunal dispute system to win com-
pensation for damages that the company claimed it suffered from a Cali-
fornia decision to ban the use of certain fuel additives that the state had
determined were having an unhealthy effect on water supplies.°

The vertical axis also increasingly involves the devolution of federal
power down to states and localities below the federal government. Global-
ization exerts a downward push when it comes to the exercise of federal
and state power, providing incentives for more state autonomy as well as
more local authority within states.®' The federal /state dimension is partic-
ularly in play today in the United States as a debate is ongoing as to
whether federal rules—usually market based—can preempt state laws and
regulations.?

Delegating State Power Horizontally

The conventional picture of globalization more or less aligns with the
vertical axis. But that is only one of its dimensions. The domestic face of
globalization in administrative law is primarily along a horizontal axis.
There, we are dealing with delegations to administrative agencies that then
seek to take advantage of the market either by deregulating or by out-
sourcing the agency’s responsibilities by contract. Along this imaginary
horizontal axis, privatization and deregulation are local policy responses to
globalization. It is the horizontal axis that is especially important, at least
from the point of view of U.S. law, and it is usually overlooked—or set
apart from the topic of globalization.

Certain delegations to the market are de facto in nature. For example,
some such delegations result from inadequate funding of the regulatory
regime in place; absent resources for enforcement, it is in effect as if there
is no regulation in place. There also are de facto delegations to private
transnational entities, where regulation would most likely require a multi-
lateral treaty approach. Without that, voluntary private regulatory arrange-
ments prevail.

Of greater importance for our purposes are two other types of delega-
tion central to the horizontal dynamics of globalization: deregulation and
privatization. Both take many forms. Some forms of deregulation, such as
those brought about by legislation, result in the outright repeal of regula-
tory structures and agency enabling acts. Others, however, instituted by
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administrative agencies themselves, result in the repeal of some of their
own rules and/or their replacement with rules that use markets and mar-
ket approaches as regulatory tools, thereby replacing command-control
regulatory approaches with incentive-based regulation.

It is important to remember that such uses of the market and market-
based approaches to regulation are supposed to be a means to an end, not
an end in itself. In the United States, such forms of deregulation are usu-
ally subject to the Administrative Procedure Act.>®* Under the APA, an
agency’s repeal or change of an existing rule,>* for example, is treated the
same, procedurally speaking, as the promulgation of a new rule. Under
the APA, deregulation itself is a form of regulation. Since the New Deal,
substitution of market approaches for more direct regulation has usually
been upheld by reviewing courts, particularly when economic regulation
has been involved.*®

Privatization can also take many forms, each representing a different
“degree of separation” between the public body delegating its responsibil-
ities and the private actors to whom that delegation is addressed. As Lester
Salamon has noted, privatization in the United States has meant the devel-
opment of new forms of governance.?® He uses the phrase “the new gov-
ernance” for the variety of tools that governments at all levels now use in
carrying out their public functions, including contract grants, tax expendi-
tures, vouchers, direct loans, government corporations, and franchises.?”

Like deregulation, some forms of privatization result from legislative
action aimed at replacing a regulatory regime with a market. A legislature
may, for example, sell oftf a government-owned entity to private parties, as
was common in Europe in the 1980s.%® Like the deregulation that results
from the wholesale statutory repeal of a regulatory regime,* the market is
intended to replace the government completely when government-owned
assets are sold to private buyers. Government supervision ends with this
kind of privatization.

The most common (and certainly the earliest) form of privatization in
the United States is the use of the private sector to deliver what once were
government-provided social services. The primary governance tool in these
cases is the contract. The management of prisons, for example, has been
increasingly outsourced to the private sector at both the federal and state
levels.** Garbage and snow removal also are now commonly handled by
private providers,*! and various aspects of welfare administration,*? such as
eligibility determinations, are carried out by private entities. Contracting
out, for such purposes, is akin to agency deregulation, in that government
agencies remain responsible for the outcomes, but are no longer involved
in the day-to-day management of the enterprise. Private actors acquire
authority by virtue of their contract with the state, and unlike public agen-
cies, they are usually not subject to statutes such as the APA or the Free-
dom of Information Act (FOIA). More important, the contracting process
itself is usually some form of least-bid contract procedure, one that tends
to focus on cost above all else.

Elsewhere, I have examined the contracting process used by the city of
New York to outsource the health care of city prisoners to a for-profit
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firm.** Some generalizations from that study are relevant here. The use of
contracts as legal mechanisms to carry out the state’s responsibility to pro-
vide essential human services to prisoners can unduly insulate some key
considerations (and potential deficiencies) from public view and debate.
Implicit in outsourcing decisions of this type is the idea that entering into
a contract involves a relatively private negotiation between a buyer and a
seller, one that cannot be wholly public without seriously undermining the
negotiation process. Such process as does exist at this stage is focused less
on achieving the substantive goals of the contract, or even determining
what those goals should be, and more on its costs in monetary terms.
Sealed bids and variants of this approach seek to ensure that a low-cost, if
not the least cost, provider is chosen and chosen in a way that is not
susceptible to corruption.

A key problem is that there is seldom a distinction made between stand-
ardized administrative duties that could be performed by anyone and the
core regulatory responsibilities of a particular government agency. How-
ever, some services are so fundamental that they cannot be outsourced
without taking into account political issues beyond cost. Indeed, the proc-
ess is often based on the assumption that we are replacing a government
monopoly with an open market. This, in turn, suggests that the competi-
tion for the contract will yield the most efficient and skilled provider—and
that these are not competing goals.

There is an implicit assumption that there are likely to be many pro-
viders of the service sought, willing and able to contract with the govern-
ment. This, however, is often not the case—at least with regard to prison
health care. Evidence suggests that there are, in fact, very few competitors
for such contracts.** In New York City’s largest such contract, there was
only one bidder. But even if a real competition had ensued, the primary
basis of the competition would have been on cost and compliance, not on
administrative efficiency—e.g., finding imaginative solutions to difficult
problems.

Cost, of course, is a factor in any governmental decision to hire a con-
tractor or to perform the service itself. No one wants to waste tax dollars.
At the same time, when legal frameworks such as those governing public
contracts focus only on costs in economic terms, the human needs and
the human consequences of resource decisions fade from public view. Put
another way, those wishing to win a contract will have a strong incentive
to make promises that they cannot keep. Quality checks in prison health
stop at the agency level—or with the muckraking press. City and state
review deal primarily with after-the-fact compliance issues.

Government contracting tends to privilege a least-cost economic dis-
course, keeping other kinds of values out of the conversation. They also
further an assumption that private providers are superior to public pro-
viders in this regard, given the profit motive as a great motivator. In short,
the shift to contract as the primary means of legislating in these areas
tends to realign the public’s ideas of its own responsibilities with regard to
the means and ends of carrying out fundamental public responsibilities.
Unless we recognize the new role that such contract processes play in
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governance overall, such contracts are effectively separated from the social
compact. The current political preference for the private sector and market
ordering is too often insensitive to that possibility, resulting in the neglect
of basic human needs. Effectively hidden from public view, prisoner health
is commoditized in a manner tantamount to roads, bridges, and other nat-
ural things. How we label services and service providers as public or pri-
vate has implications for substance, process, and participation—issues far
more important than the abstract categories represented by the labels
themselves.

TAMING GLOBALIZATION THROUGH
ADMINISTRATIVE LAW

Privatization today should be understood as a principal effect of global-
ization. In this sense, it is not merely one means among many for making
government more efficient or for expanding the private sector. Nor is it
just a reflection of current political trends and a swing of the regulatory
pendulum from liberal to conservative. Rather, the increasing reliance on
“the new governance” is indicative of a changing relationship between the
market and the state, one characterized by a fusion of public and private
values, rhetoric, and approaches—and integral to the integration of global
and local economies. Privatization is the result of these fusions. It, in
effect, increases the exposure of the state to external economic and politi-
cal pressures that tend to accelerate globalization, largely because private
actors fully exposed to the global economy now carry out the delegated
tasks. The global political economy places great pressures on all entities—
public and private—to be cost-effective if they wish to be competitive.*®
This encourages such delegations on the part of the state, and it raises
concerns over whether the cost savings that result from such public dele-
gations to private entities occur at the expense of democratic processes, le-
gitimacy, and individual justice. Given the role that the public/private
distinction plays in the U.S. administrative law, privatization within this
global context tends to reduce the democratic public sphere in favor of
other arrangements likely to be less transparent and accountable to the
public and less exposed to competing value regimes.

The resulting democracy deficit comes with the application of a tradi-
tional conception of the public/private distinction that is likely to lessen
considerably the public sector’s responsibilities for transparency and
accountability when private actors perform certain tasks. Justifications of-
ten provided for such an approach begin with the assumption that policy
making and administration can, in fact, be separated—an assumption that
most commentators reject.*® Even in privatized contexts, private actors
inevitably make policy when they carry out their delegated tasks and inter-
pret the contracts under which they operate. A new kind of administrative
law can and should be created to respond to this particular democracy def-
icit associated with privatization. It need not rely solely on traditional pro-
cedural approaches, arguably designed for governmental agencies carrying
out regulatory functions. At the same time, it is important to emphasize
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that what is at stake is the values of public law: transparency, participation,
and fairness. Various procedural approaches may be necessary to ensure
the realization of these values. The values of the APA, though not neces-
sarily the precise procedural devices it currently employs,*” need to be
extended to various hybrid public/private arrangements if we are to ensure
the legitimacy of those partnerships.

Thus, the globalizing state fuses in approach and in rhetoric the cost-
consciousness language of the market with the public interest goals of the
state, eliminating any bright line distinctions that once might have existed
between ‘“‘the state” and ‘‘the market.” The fusion between public and
private that results is similar to the fusion that occurs between the global
and the local as the local and the global become modalities of a single
dynamic system. The combination of these fusions—public and private,
global and local—exacerbates the democracy deficit. Indeed, the democ-
racy problem in globalization arises from the disjunction between global
socioeconomic and political processes, on the one hand, and local proc-
esses of democratic participation, on the other. The resolution of this dis-
juncture is usually left to the market, but when public responsibilities are
delegated or outsourced to the private sector, the public is involved very
differently in the decision-making processes. And when it comes to vulner-
able populations such as prisoners, they are not likely to be involved at all.

Privatization is creating a terrain where a new administrative law might
emerge, assuring public forums for input and debate and a flow of infor-
mation that can help create a meaningful politics around private actors
doing the public’s business. The democracy problem is and should be one
of the primary concerns of a new administrative law.

It is with contracts and the contracting process that reforms are most
urgently needed. Once an agency decides to contract out its primary func-
tions, the proposed contract should be noticed to the public on the
agency website as if it were a rule promulgated for public comment. The
public should have a chance to comment on the goals of the contract, its
mode of enforcement, the monitoring of its implementation (including
what shall constitute monitoring), and all other issues deemed relevant. As
with a rule in a regulatory proceeding, the agency need not adopt all or
any of the suggestions made, but it should provide its own reasons for
accepting the ultimate contract.

An important role for administrative procedure is to accommodate most
if not all of these interests with a process that allows them to speak to one
another as well as the ultimate decision maker. Once a contract is entered
into, it is also important that these discussions occur with some frequency.
The nature of the enterprise requires ongoing monitoring of the contract
terms, as well as opportunities to comment on its administration, and pro-
vision for amendments regarding the duties of the private actor. Procedur-
ally speaking, the privatizing agency should:

e treat the proposed contract more like a rule than a contract negotiated
between two parties. It can be put up on the relevant agency’s website,
calling for public comments, suggestions, alternative language, and ways
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16 GOVERNMENT AND Law

to achieve its substantive reform goals from whoever wishes to com-
ment. In the prisons example, this would include prisoners and their
representatives as well.

e provide extensive information on the track records of firms competing
for the contract.

e cnsure fair competition among the bidders. All of them should agree
that if they are chosen, they will be subject to regular reporting require-
ments and a modified FOIA, allowing interested members of the public
to make relevant inquiries about their operation while the contract is in
place. That contract should be no more than three years, subject to
renewal but only after another round of competitive bidding occurs.

The simplicity of notice and comment procedures when it comes to
such public service contracts makes such transparency reasonably efficient,
and transparency need not impose undue impediments to the bargaining
process. A presumption in favor of the bargains struck in such contracts
can be written into the governing statutes. Courts need not be involved
unless there is corruption or an unconstitutional exercise of discretion.
Indeed, the purpose of these citizen-oriented procedures is to ensure that
public views and voices regarding private arrangements are heard. It is not
just that there is a public dimension involved; it is that there are genuine
public values at stake that necessitate debate and contest. The various posi-
tions are different formulations of democracy—as inherent in the opera-
tions of the market, or external to the market as a larger framework of
critique and reform.

CONCLUSION

My main goal in this chapter has been to shift our perspective on glob-
alization away from a top-down, neoliberal conception of markets to one
that sees the market and market forces generally, as regulatory tools, avail-
able to political controls. This, in turn, points to new uses of administra-
tive law to improve globalization as a democratic endeavor. The initial step
was to rethink two prevailing myths about globalization: first, that global-
ization is always or only a transnational or international phenomenon; sec-
ond, that the public/private divide is or should be a bright line
distinction. The second step was to respond to these myths—respectively
describing the domestic face of globalization and the means through
which the private sector does the public’s work. The third step was to
argue for both an application and reform of administrative law to extend it
to the creation and monitoring of private contracts when private contrac-
tors are engaged in the public’s business. Administrative law has great
promise in terms of bringing democratic values into the relationship
between the state, the market, and individuals. But that promise is inacces-
sible unless the domestic face of globalization is more widely recognized.

Imagining ‘““the global” as something apart from ‘“‘the local” fails to
capture the extent to which privatization was (and is) driven by domestic
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politics. This is not to dismiss it as partisan, but to point to its embedded-
ness in localized arenas. While it might seem intuitively indisputable that
“the commercial environment is now global but legal sovereignties are still
territorial,’** such formulations divert attention from the actual locals
where “the global” is produced through particular understandings of
commerce and markets, and the ways these are put into practice through
domestic law.

Historically, the administrative law process was an alternative to private
law dispute resolution, increasing the expertise brought to bear on certain
issues as well as, over time, tending to widen the variety of interests and
actors involved in decision-making contexts.*’ Today, privatization and
outsourcing offer creative alternatives to some aspects of the administrative
process itself. Privatized and deregulated contexts introduce additional bar-
gaining currencies beyond traditional adjudicatory or legislative policy-
making procedures. When private providers carry out government respon-
sibilities, though, or when market incentives are introduced to achieve
particular regulatory outcomes, these approaches are not substitutes for
regulation but rather the very means of regulation—part of the regulatory
process itself. Private actors, private incentive structures, and markets in
general are not separate and apart from regulation in the public interest,
they are central to it. Addressing the democracy deficit means improving
the engagement of the private sector with stakeholders and interested citi-
zens. This would be a significant step toward reviving political discourse
around the public interest in terms broader than the prevailing neoliberal
discourse. It would greatly alleviate some of the democracy problems
caused by a neoliberal form of globalization that has not only come home,
but has done so with a vengeance.

NOTES

1. For an extended discussion of how globalization has been construed and
understood in market oriented terms, see Alfred C. Aman Jr., The Democracy Defi-
cit: Taming Globalization through Law Reform (New York: New York University
Press, 2004), 1-14, 87-129.

2. “Contracting out” refers to the practice of government contracting with a
private employer for the delivery of some good or service, where the ultimate
responsibility for the success of the service or good delivery technically remains
with the contracting government body; see Geoffrey Segal, testimony to the Utah
Law Enforcement and Criminal Justice Interim Committee, September 21, 2005,
available at http://www.reason.org,/commentaries/segal_20050921 .shtml.

3. Aman, Democracy Deficit.

4. The presidency of Ronald Reagan stands as the turning point in national
power dynamics from the then-entrenched Democratic Party. The ““Reagan Revo-
lution” involved not only this shift in political fortunes but also a deliberate and
sustained focus on economic reforms that included “‘deregulation, privatization,
free market philosophy and a reduced role of government’ (Joe Martin, “The
Next Ten Years: A White Knuckle Decade with Nowhere to Hide,” Business Quar-
terly, March 22, 1989). A concerted attempt to move toward increased privatiza-
tion of government was always central to the revolution’s ideological goals;
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however, privatization efforts by the Reagan administration met with consistent
opposition and prompted the Republican Party and other privatization advocates
to move toward less confrontational tactics and to adopt less explicit language in
an attempt to embed a privatization ideal in the political psyche. See Margaret E.
Kriz, “Slow Spin-Oft,” National Journal, May 7, 1988 (describing privatization
advocates as seeking to put forward ideas that would “‘continue to germinate” in
future administrations, even if they were not Republican controlled). For a current
perspective on the long-term effects on outcomes of the Reagan Revolution on
the modern political, social, and economic landscape, see Dick Meyer, ‘“Reagan’s
Revolution Plus 25, CBSNews.com, December 1, 2005, http://www.cbsnews.-
com/stories /2005 /12 /01 /opinion/meyer,/main.shtml.

5. David Harvey has noted that, for its modern advocates, the term privatiza-
tion carries with it references to the political ideals of individual dignity and indi-
vidual freedom that were deliberately incorporated into the founding of the
modern neoliberal movement (David Harvey, A Brief History of Neoliberalism
[Oxford: Oxford University Press, 2005], 5-6).

6. Ibid., 87-128.

7. On the taken-for-granted validity of ‘laissez-faire ideology,”” see Margaret
Jane Radin and R. Polk Wagner, ‘“The Myth of Private Ordering: Rediscovering
Legal Realism in Cyberspace,” 73 Chicago-Kent Law Review 1295 (1998): 1295;
see also Paul Schiff Berman, “How (If at All) to Regulate the Internet: Cyberspace
and the State Action Debate; The Cultural Value of Applying Constitutional
Norms to Regulation,” 71 University of Colorado Law Review 1263 (2000): 1278.

8. Aman, Democracy Deficit. In addition, the Republican Party’s economic
agenda that was contained within the 1994 Contract with America, authored by
Newt Gingrich, can be seen as an extension of this push, started in the Reagan
years, to reconceptualize and reinforce a binary public/private divide. See “Repub-
lican Contract with America” (1994), available at http://www.house.gov/
contract/CONTRACT .html. While the language used to promote the economic
aims of the Contract with America appears to have contentiously avoided specific
references to privatization, Gingrich’s more recent writings have been much more
explicit. In a recent book, he promotes what he calls the “principles of entrepre-
neurial public management” and unequivocally states that the government should
“privatize more government functions. Many agencies or government services
could be turned over to private companies that can deliver services more efficiently
and at lower costs” (Newt Gingrich, Winning the Future: A 21st Century Contract
with America [New York: Regnery, 2005], 170-73).

9. “Reason Co-founder Robert Poole ... is credited with popularizing the
term ‘privatization’ to refer to the contracting-out of public services” (Reason
Foundation, ‘“20th Anniversary of Reason’s Annual Privatization Report,” http://
www.reason.org,/privatization/index.shtml).

10. “Competitive sourcing” calls for the identification of government activities
that are “commercial” and therefore able to be done by the private sector and for
the institution of a competitive bidding process to assign such activities to their
most “‘efficient and effective” source; see Geoffrey F. Segal, “Competitive Sourc-
ing: Driving Federal Government Results,” Reason Foundation, http://www.
reason.org,/commentaries,/segal_compsourcing.pdf.

11. For example, Mitch Daniels, governor of Indiana and former director of the
Office of Management and Budget has said, ““Personally, I never use the word ‘pri-
vatization,” because it connotes an orthodoxy of its own” (Mitch Daniels, “‘Annual
Privatization Report 2006: Reforming Government through Competition,” Reason
Foundation, April 2006, http://www.reason.org/apr2006/apr2006_daniels.shtml).

)
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Proponents of privatization also hailed the early efforts of the George W. Bush
administration to expand the use of “‘competitive contracting’ in order to ‘“‘open
more federal positions involving commercial activities to competition from the pri-
vate sector” (Ronald D. Utt, “Improving Government Performance through
Competitive Contracting,”” Heritage Foundation, June 25, 2001, http://www.
heritage.org/research /governmentreform/bgl452.cfm). The aggressive competi-
tive sourcing strategies were pitched as a way to save $10 billion to $14 billion a
year in program costs while at the same time improving basic public services
(ibid.).

12. See Executive Office of the President, Office of Management and Budget,
“Competitive Sourcing: Conducting Public-Private Competition in a Reasoned
and Responsible Manner,” July 2003, available at http://www.whitehouse.gov/
omb/procurement,/comp_sourcing_072403.pdf. Scholars generally follow the
carly history of the movement in adopting privatization and using ‘‘the private sec-
tor’” as the antonym for government action glossed as the public. I do the same,
but fundamentally, imagining public and private as complements in a single field
errs in making them alternatives, as if they were fungible through the commercial
sector; however, as I shall argue, important elements of the public interest resist
incorporation into the private commercial sector.

13. It is precisely the services to these populations that were among the earliest
government functions to be outsourced to private contractors. See, for example,
Matthew Diller, ““The Revolution in Welfare Administration: Rules, Discretion,
and Entrepreneurial Government,”” 75 NYU Law Review 1121 (2000).

14. This paragraph and the following two paragraphs are adapted from Alfred
C. Aman Jr., “From Government to Governance,” 8 Indiana Journal of Global
Legal Studies 379 (2001): 383-84.

15. See Dieter Grimm, “Does Europe Need a Constitution?”” 1 European Law
Journal 282 (1995); and Linda Bosniak, “Citizenship Denationalized.” 7 Indiana
Journal of Global Legal Studies 447 (2000).

16. Martin A. Rogoft, “The European Union, Germany, and the Linder: New
Patterns of Political Relations in Europe,” 5 Columbin Journal of European Law
415 (1999): 416.

17. See Sidney A. Shapiro, “International Trade Agreements, Regulatory Pro-
tection, and Public Accountability,” 54 Administrative Law Review 435 (2002).
Many nations are not even involved in the original decisions at the WTO; see Steve
Charnovitz, “The Emergence of Democratic Participation in Global Governance
(Paris, 1919),” 10 Indiana Journal of Global Legal Studies 45, 49 (2003), describ-
ing the WTO practice that “officials leading a negotiation will invite selected gov-
ernments into a room to hammer out a deal that is later presented to the entire
membership as a fait accompli.”

18. See, for example, Tara L. Branum, “President or King? The Use and Abuse
of Executive Orders in Modern-Day America,”” 28 Journal of Legislation 1 (2002).

19. See, for example, Jacjueline Peel, ““Giving the Public a Voice in the Protec-
tion of the Global Environment,” 12 Colorado Journal of International Environ-
mental Law and Policy 47 (2001).

20. By “‘public” and “‘private,” I am referring to the colloquial (often zero-
sum) distinction between government and the commercial sector in relation to pri-
vatization (among other terms), not the public/private divide theorized by legal
scholars concerned with the relationship of the state to private ordering; see Ber-
man, “How (If at All) to Regulate the Internet,” 1279-81.

21. In his writings about the telecommunications industry, for example, Hud-
son Janisch provides an example of this distinction. Writing about the telecom
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downturn of the late 1990s and early 2000s in ““Telecommunications in Turmoil,”
37 University of British Columbin Law Review 1 (2004), Professor Janisch posits
that the regulatory environment actually worked to create a state of artificial com-
petition that, while it provided artificially low prices to consumers, ultimately
worked against consumer interests as it created an unhealthy dependence by tele-
com companies on government regulatory support. Another frequent commenta-
tor on the telecommunications industry, economist Alfred E. Kahn, is also a
passionate advocate for competitive market approaches, but has also voiced similar
concerns about the unintended consequences of regulatory attempts to create
competition; see, for example, Alfred Kahn, ““The Regulatory Tar Baby,” 21 Jour-
nal of Regulatory Economics 35 (2002). This critique of the application of adminis-
trative law, however, does not necessarily lead to the conclusion that administrative
law cannot serve as a positive force within competition-based environments.
Indeed, Janisch has observed that “freer markets” may in fact require mz07¢ regulation—
albeit regulation of a different sort and sophistication—than in a traditional regulated
industry.

22. Richard Stewart, “The Global Regulatory Challenge to U.S. Administrative
Law,” 37 NYU Journal of Law and Politics 695 (2005): 696. See also Dan Esty,
“Good Governance at the Supranational Scale: Globalizing Administrative Law,”
115 Yale Law Journal 1490 (2006). These administrative law principles would
apply, for example, to the WTO and other global institutions, but these issues are
beyond the scope of this chapter.

23. See Aman, Democracy Deficit, 161-66.

24. Public Citizen, “The WTO’s Coming to Dinner and Food Safety Is Not on
the Menu” (excerpted from Lori Wallach and Patrick Woodall, Whose Trade Orga-
nization? A Comprehensive Guide to the WIO [New York: New Press, 2004]),
available at http://www.citizen.org/trade /wto /articles.cfm?id=10445.

25. United Nations Food and Agriculture Organization, ““Codex and Science,”
http://www.fao.org/docrep/008 /y7867¢/y7867¢06.htm.

26. See Wallach and Woodall, Whose Trade Organization?

27. USDA, http://www.fsis.usda.gov/regulations_&_policies/codex_alimentarius/
index.asp.

28. USDA, http://www.fsis.usda.gov/regulations_&_policies/public_meetings
/index.asp.

29. U.S. Department of Transportation, “U.S. Transportation Department
Implements NAFTA DProvisions for Mexican Trucks, Buses,” http://www.dot.
gov/affairs /dot10702.htm.

30. “Methanex Corp. v. United States of America,” http://www.state.gov/s/1/
c5818.htm.

31. See Aman, Democracy Deficit, chapter 2, for an extended treatment of a
global perspective on federalism.

32. See, for example, Caroline E. Mayer, “Rules Would Limit Lawsuits,” Wash-
ington Post, February 16, 2006.

33. 5 US.C. § 551 et seq. (2000).

34. See Motor Vebicles Mfis. Assn. v. State Farm Mut. Auto Ins. Co., 463 U.S.
29 (1983).

35. See Alfred C. Aman, Jr., Administrative Law in a Global Era, (Ithaca: Cor-
nell University Press, 1992), note 146.

36. Lester M. Salamon, ““The New Governance and the Tools of Public Action:
An Introduction,” in The Tools of Government: A Guide to the New Governance,
edited by Lester M. Salamon, 1-47 (New York: Oxford University Press, 2002).
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37. Ibid., 33. In addition to tools for providing governmental services, agencies
utilize similar market approaches, such as regulatory contracts, to carry out their
statutory duties; see Jody Freeman, ‘“The Contracting State,” 28 Florida State
University Law Review 155 (2000): 189-201. For excellent analysis of various
public/private forms of governance and the relationships between public and pri-
vate actions, see Jody Freeman, ‘“The Private Roles in Public Governance,” 75
NYU Law Review 543 (2000); and Jody Freeman, ““Private Parties, Public Func-
tions, and the New Administrative Law,”” in Recrafting the Rule of Law: The Limits
of Legal Order, edited by David Dyzenhaus, 331-69 (Oxford, UK: Hart, 1999).

38. For an interesting discussion of the differences between privatization and
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CHAPTER 2

In the Shadow of
Globalization: Changing
Firm-Level and Shifting

Employment Risks in the
United States

Katherine V. W. Stone

Onc of the most intensely debated questions in the labor relations
field today is, what is the impact of globalization on labor standards? Many
have predicted that globalization in general and increased global trade in
particular will induce firms in developed countries to lower production
costs by relocating work to countries that have lower labor standards. The
prospect of a major flight of capital—what Ross Perot famously called the
“great sucking sound’’—has dominated most discussion of trade and labor
in the United States over the past two decades. Others have suggested
that trade affects labor standards primarily through political processes—
that states engage in “‘regulatory competition” with one another, relaxing
or repealing labor protections to attract firms and jobs. Still others suggest
that the opposite will occur: global trade will trigger a race to the top.
Some race-to-the-top theorists argue that large multinational firms will
spread their labor practices and their high labor standards throughout the
world because they value both consistent human resources (HR) practices
and a reputation for having high standards. Other race-to-the-top theorists
suggest that governments in developing countries will raise labor standards
to emulate Western states as they engage with more developed economies
through the process of trade.

These hypotheses are not merely of academic interest—they have im-
portant policy ramifications. They comprise the empirical underpinning of
the normative and policy debates in the area of labor and trade. The
answers shape our attitudes toward increased trade liberalism and toward
the prospect of developing transnational institutions to regulate labor
standards. In this chapter, I argue that there is a missing link, a factor that
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has not yet been adequately identified or theorized in the labor-trade
debates in the United States. I outline a framework for understanding this
missing link and present evidence that the experience of the United States
on this front is highly relevant to the evolution of labor standards in other
developed countries.

The missing link—the variable omitted from the abovementioned
hypotheses—is the impact of global trade on firm-level practices. Global
trade affects firm-level practices, which in turn affect the domestic regula-
tory environment in which firms operate. Once we understand the mecha-
nism by which globalization affects firms and the pressures this imposes
on regulatory frameworks, we can frame some proposals for meaningful
regulatory reform.

In brief, my argument is as follows: Globalization under the neoliberal
institutions that have defined and dominated international trade into the
early twenty-first century creates increased competition between firms in
the product market. The intensified competition causes firms to seek flexi-
bility in their labor relations—flexibility to hire and fire on short notice, to
increase or shrink the overall size of their workforce, to adjust pay to
short-term performance results, to redeploy workers within the firm and
to outside production partners, and to retain workers with particular skills
on an as-needed basis. Firms also seek competitive advantage by tapping
into the talents, skills, and imaginative capacities of their employees. These
practices are in tension with the labor law regimes throughout the Western
world.

Until recently, most if not all developed countries had labor law regimes
that were established to give workers protection for job security and steady
incomes, social insurance, and other benefits. Despite numerous variations
and many shortcomings, domestic labor law in the developed world has
historically protected workers by making employment conditions stable,
reliable, and predictable. However, the laws have also hindered firm opera-
tions by making labor practices rigid in many respects. Today, the intensi-
fied competition from increased global trade generates pressure on firms
to make work more flexible. Thus pressures have emerged to dismantle
labor protections and revise labor laws.

At the present time, the labor laws are being rewritten all over the
world. For example, in Japan, the government has enacted a series of new
labor laws in the past five years in an effort to bring some flexibility into
the labor market, yet protect job security at the same time. These laws
make it easier for firms to hire temporary workers by relaxing restrictions
on worker dispatching firms." In Australia, a new labor law went into
effect in 2006 that introduced new types of decentralization and flexibility
into labor-management relations. This law, the Australian Work Choice
Act of 2005, threatens to undermine a century-long system of centralized
interest arbitration that had helped Australia maintain one of the highest
standards of living and systems of social protection in the developed
world.?

Throughout Europe, the issue of flexibility and labor law reform is cur-
rently a subject of intense dispute, both within the European Union and
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inside individual nations.® To give just one example, in Sweden, where
industrial relations are primarily a matter of negotiated agreements rather
than legislation, there have been attempts to enact legislation to permit
more flexibility, especially by relaxing protection for job security. Further,
the government has made changes in the Swedish employment law to per-
mit increased use of fixed-term employment contracts, and it has made
proposals to further liberalize the use of short-term temporary workers.*
In addition, in cases decided in 2003 and 2004, the Swedish Labor Court
held that an employer did not violate the Employment Protection Act or a
collective agreement that banned fixed-term contracts by dismissing
employees at the same time as hiring contract workers.®

In the United States, there have been no new labor laws enacted at the
national level for many years, but there have been major revisions in the
interpretation and application of existing doctrines, the cumulative effect
of which has been to diminish the protections the laws afford. Since 2004,
the Labor Board has reinterpreted the National Labor Relations Act
(NLRA) in ways that effectively deprive many temporary, part-time, and
low-level professional workers of legal protection, restrict the rights of all
employees to engage in collective activity, and increase employers’ latitude
to thwart union drives.® As a result of these and numerous similar rulings
over the past two decades, there has been a rising chorus of complaints
that the labor law has become “ossified,”” that the law is failing to offer
meaningful worker protection,® that the courts and Labor Board have
abandoned the “core values of labor law,”® and that Congress has under-
funded the labor protective agencies such as the National Labor Relations
Board (NLRB), the Occupational Safety and Health Administration
(OSHA), and the Hour and Wage Division that administers the Fair Labor
Standards Act (FLSA).'® Indeed, some have contended that over the past
two decades, there has been a passive repeal of the employment statutes.'!

Throughout the developed world, employers’ drive for flexibility and
the resultant rewriting of the labor laws threatens the welfare of the work-
ing population. If left unremedied, the ““flexibilization” of work will lead
to a shifting of employment-related risks from firms and states to individu-
als. It will also lead to the deterioration of the bargaining power of work-
ers both individually and collectively. In the United States, employers’
drive for flexibility has fueled aggressive de-unionization efforts and has
induced employers to increase their use of temporary workers and inde-
pendent contractors and to restructure pension and benefit plans.

A crucial question for employment regulation thus becomes how to pro-
tect workers—how to mitigate their vulnerabilities and ameliorate the shift-
ing risks that today’s workplace practices impose. Some countries are
attempting to devise new mechanisms to preserve security at the same time
that they are relaxing their traditional labor protective regimes. It is an open
question whether the U.S. federal government has the political will or the
vision that would permit the kind of reinvention of the social safety net that
would be necessary to protect working people from the dangers of global-
ization and flexibilization. It is also an open question whether and what
kind of reinvention is feasible in an increasingly globalized world.

10
11
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THE HISTORIC ROLE OF LABOR LAW
AND ITS RECENT DEMISE

Historically, the aim of labor law in the Western world has been to pro-
vide workplace fairness, employment security, decent living standards, and
social justice. Labor laws were enacted throughout the Western world in
the nineteenth and twentieth centuries in response to struggles by workers
movements, and they represent an enormous achievement, comparable to
the elimination of slavery and the emancipation of women. Labor law as a
field is dedicated to shielding workers from the vicissitudes of the market
and providing them a protective social safety net.

Just naming some of the most widespread types of labor and employ-
ment laws reveals their protective nature. Most developed countries have
laws to provide minimum wage, unemployment insurance, old age and
health insurance, collective bargaining rights, occupational health and
safety protection, industrial accident protection, protection against discrim-
ination, prohibition of child labor, and unfair dismissal protection. To be
sure, some labor laws are more protective than others, and sometimes the
laws are revised in ways that increase or decrease their protective bite, but
the aggregate impact of the labor laws is to provide worker protection.
One could contend that labor law is not about worker protection but is
neutral as to outcomes between employees and employers. While techni-
cally that contention may be true, the field of labor law has a historical
and a contextualized meaning. And in the sense of its historical meaning,
the project of labor law is now at risk.

All over the world, legal scholars and labor activists describe the demise
of labor law, both as a field of law and as a system of social protection.
Almost universally, it is said that the field is dying—that the labor laws are
being revised, repealed, or relaxed in their enforcement so as to render
them virtually meaningless.'®> Furthermore, within businesses, the labor
professionals have been marginalized; within government, labor ministries
are being dismantled; and within the academy, labor studies has been all
but eliminated at many of the leading universities and law schools.'® Major
firms have restructured their corporate chains of command to downgrade
the status of HR departments from the vice president level to subunits of
finance. One might interpret these developments as proof that the goals of
labor law—fair labor standards and social justice for workers—have been
achieved and that protection for labor is so universal that special labor
departments and protective labor laws are no longer necessary. Regrettably,
that is not the case. Rather, the dismantlement of labor laws and the mar-
ginalization of labor agencies are both symptoms of, and contributions to,
the declining power of workers in the global economy.

INDUSTRIAL-ERA LABOR LAWS
IN THE UNITED STATES

The demise of labor law in the United States, as elsewhere, corresponds
to a change in the nature of work. The labor law systems that emerged in
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the United States were designed to provide steady jobs, decent income,
social insurance, and a comfortable retirement. Together, these comprised a
promise of stability and security for blue-collar workers. While the benefits
were not universally available, the system was a tremendous achievement
for those who participated in it. It was more than a legal system, however.
It was also a production system, a system by which work and industry were
organized to foster and fulfill the promise of stability and security.

The current labor laws emerged in the mid-twentieth century, amid an
era in which firms”> HR practices offered stability and job security. Large
companies throughout much of the early twentieth century developed HR
practices that valued and encouraged long-term employment. They took
their guidance from industrial relations theorists such as Frederick Wins-
low Taylor and others in the scientific management and personnel manage-
ment movements who counseled firms to seek long-term relationships
with employees in order to foster loyalty, encourage the development of
firm-specific skills, and discourage turnover. On the basis of such Taylorist
theories, most large corporations reorganized their workforces into job
structures in which individuals were bonded to their firms through pay
and benefit structures, promotion prospects, retirement arrangements, and
implicit promises of job security. These types of practices, termed “‘internal
labor markets,” were a major departure from the fluid and transitory work
arrangements of the nineteenth century. In internal labor markets, jobs are
broken down into minute tasks and then are arranged into hierarchical
ladders in which each job provides the training for the job on the next
rung up. Employers who utilized internal labor markets hired only at the
entry level and utilized internal promotion to fill all of the higher rungs.'*

“Taylorism” became the dominant type of HR policy within large U.S.
manufacturing firms over most of the twentieth century. Throughout cor-
porate America, management reduced the skill level of jobs, while at the
same time encouraging employee—firm attachment through promotion and
retention policies, explicit or de facto seniority arrangements, elaborate
welfare schemes, and longevity-linked benefits packages. Because employ-
ers wanted employees to stay a long time, they gave them implicit prom-
ises of long-term employment and of orderly and predictable patterns of
promotion. These were the dominant job structures of the industrial era.
While these systems had their origins in the blue-collar workplaces of the
smokestack industrial heartland, by the 1960s they were adapted to large
white-collar workplaces such as insurance companies and banks.'®

The labor laws that emerged in the United States and throughout the
developed world tracked and reinforced the internal labor markets of large
corporations. In most countries, an essential feature of the labor laws has
been job security. In Europe, laws were enacted making it difficult and
cumbersome for an employer to dismiss an employee. There, employers
have to prove just cause, provide a significant period of notice, and pay
substantial severance pay if they want to dismiss an employee. In some
countries, it is also necessary to obtain permission of a labor ministry. For
example, in Spain, the statutory code governing employment dismissal is a
tome of some three hundred pages.'®

16
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In Japan, job security was not mandated by statute, but instead by a
powerful cultural norm that required large firms to give their employees
lifetime job security. Japan has an Employment Security Law that requires
employers who terminate an employee to give thirty days’ notice, but the
law does not prevent dismissal. However, the cultural norm, in conjunction
with various judicial decisions, does."”

In the United States, job security has not been guaranteed either by
statute or by cultural practice. However, it was an unstated condition in
most large corporations that, absent extreme misconduct or severe busi-
ness decline, a worker who was hired had a job for life.'"® This implicit
promise of job security was an important part of the personnel practices
and policies adopted by U.S. corporations in the early and mid-twentieth
century.

Although the labor laws in the United States did not provide job secu-
rity directly, they were tailored to the industrial-era job structures in other
ways. For example, the primary objective of the NLRA was to promote
the self-regulation of the workplace by workers and management, both of
which were long-term players with an ongoing relationship to the firm.
Under the Act, the unionized workplace was divided into discrete bargain-
ing units, each a well-defined, circumscribed, and economically stable
group. While the individuals in the unit could and did change, the bar-
gaining rights and bargaining agreements applied to the unit. Unions
negotiated agreements that specified wages, work rules, and dispute reso-
lution systems for those individuals working in the unit. The terms and
benefits applied to the job—they did not follow workers to other jobs
when they left the unit. Job-centered benefits were not problematic in a
workplace in which jobs themselves were stable and long-term.

The assumption of long-term employment also permeated union bar-
gaining goals. Many of the benefits and work rules that unions negotiated
rewarded long-term employment and were thus consistent with the
implicit lifetime employment commitment. Wages, vacations, and sick
leave policies, for example, were often based on length of service. Long
vesting periods for pensions also assumed and reinforced the norm of
long-term employment. Unions protected employees against employer
breaches of their implicit promises of long-term employment by negotiat-
ing seniority systems and just-cause-for-discharge clauses. Unions also
established grievance and arbitration systems to give workers an expedi-
tious and inexpensive mechanism to enforce the implicit promises of the
industrial-era workplace.

Thus there evolved an employment system comprised of rising job secu-
rity, longevity-based wages, employer-based health insurance, and employ-
ment linked retirement security. For many unionized American workers,
the employment system of the industrial era was the epitome of a good
life.'” However, the system was created within a framework that assumed
the existence of strong firm—worker attachment, long-term jobs, and pro-
motion ladders to define progress throughout a career. Indeed, for most
of the twentieth century, the law and the institutions governing work in
America were based on the assumption that workers were employed in
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stable jobs by corporations that valued long-term attachment between the
firm and the worker—that is, based on the internal labor market model of
employment. Because the workplace is now changing, the twentieth-century
regulatory framework is becoming increasingly out of date.

THE NEW EMPLOYMENT RELATIONSHIP

Sometime during the 1970s, employment practices in the United States
began to change. Since then, the use of temporary and contingent workers
increased dramatically, and there have been widespread reports that large
corporations no longer offer their employees implicit contracts for lifetime
employment. Work has become contingent not only for atypical workers
but also for “‘regular’” employees, whose attachment to the firm has been
weakened. The “‘recasualization of work” has reportedly become a fact of
life both for blue-collar and for high-end professionals and managers. This
was expressed eloquently by Jack Welch, the former chief executive officer
of General Electric (GE), in an interview with the Harvard Business
Review in 1989:

Like many other large companies in the United States, Europe, and Japan,
GE has had an implicit psychological contract [with its employees] based on
perceived lifetime employment. People were rarely dismissed except for cause
or severe business downturns. ... This produced a paternal, feudal, fuzzy
kind of loyalty. You put in your time, worked hard, and the company took
care of you for life. That kind of loyalty tends to focus people inward. But
given today’s environment, people’s emotional energy must be focused out-
ward on a competitive world where no business is a safe haven for employ-
ment unless it is winning in the marketplace. The psychological contract has
to change.*’

Labor economists have documented the trend away from long-term
firm—-worker attachment and toward short-term employment relation-
ships.?! The U.S. Department of Labor’s Current Population Survey
(CPS) found dramatic declines in job tenure between 1983 and 2002 for
all men over the age of 20, with the most significant declines among men
in the age groups over age 45. This is precisely the group whose members
benefited from the old implicit employment contract for long-term
employment. In addition to the job tenure data, the CPS found a signifi-
cant decline in the number of men who had been with their current
employer for ten years or more. Similar large declines occurred for men in
every age group over 45.%2

The job tenure data are consistent with accounts by industrial sociolo-
gists and industrial relations practitioners. For example, noted sociologist
Richard Sennett interviewed a number of younger employees about their
experiences in the labor market, and he reports:

The most tangible sign of that change might be the motto “No long term.”
In work, the traditional career progressing step by step through the corridors
of one or two institutions is withering. ... Today, a young American with at
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least two years of college can expect to change jobs at least eleven times in
the course of working, and change his or her skill base at least three times
during those forty years of labor.?®

Regular Workers in the New Employment Relationship

In the late twentieth century, U.S. employers began to dismantle their
internal labor market job structures. Faced with rapidly expanding and
increasingly competitive global product markets, they began to create new
types of employment relationships that provided them flexibility to make
quick adjustments in production methods, product design, marketing
strategies, and product mixes. To respond to intense global competition,
firms needed the ability to decrease or redeploy their workforce quickly as
market opportunities shifted. Hence management theorists and industrial
relations specialists developed what they call the ““new psychological con-
tract”?* or the “new deal at work.”?® In the new deal, the prevailing
assumption of long-term attachment between an employee and a single
company has been replaced by other implicit and explicit understandings
of the mutual obligations of employees and the firms that employ them.

While the new employment relationship does not depend upon long-
term employment, attachment, or mutual loyalty between the employee
and the employer, it also does not dispense with the need for engaged and
committed employees. Indeed, businesses today believe that they need the
active engagement of their employees more than ever before. They want
not merely predictable and excellent role performance, but what has been
described as “‘spontaneous and innovative activity that goes beyond role
requirements.”””® They want employees to commit their imagination, ener-
gies, and intelligence on behalf of their firm.

Today’s valuation of employees’ cognitive contribution stands in direct
contrast to the scientific management approach. Under scientific manage-
ment, workers were not expected to gain or use knowledge in their jobs.
Knowledge was a monopoly tightly held by management. Today, companies
believe that they can acquire a competitive advantage by eliciting and har-
nessing the knowledge of their employees. According to Fortune magazine
editor Thomas Stewart, “Information and knowledge are the thermonuclear
competitive weapons of our time.””?” Hence firms want employees to inno-
vate, to pitch in, to have an entrepreneurial attitude toward their jobs. They
want to encourage behavior that goes beyond specific roles and job demands
and gives the business something extra. Organizational theorists characterize
this something extra as “organizational citizenship behavior” (OCB).*®

Much of current HR policy is designed to resolve the following para-
dox: Firms need to motivate employees to provide the OCB and the com-
mitment to quality, productivity, and efficiency that they value, while at
they same time they are dismantling the job security and job ladders that
have given employees a stake in the well-being of their companies for
the past hundred years. Hence managers have been devising new
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organizational structures that embody flexibility while also promoting skill
development and fostering OCB.

A new employment relationship is emerging through such theoretical
and experimental programs as total quality management (TQM), compe-
tency-based organizations, and high-performance work practice pro-
grams.?® Despite differences in emphasis, the various approaches that
comprise the new employment relationship share several common fea-
tures.>® First, firms no longer implicitly offer employees long-term job se-
curity. By explicitly disavowing a promise of job security, employers do not
foster expectations of career-long attachment. However, employers give
their employees implicit promises and understandings that provide a sub-
stitute for the job security of the past. Many employers explicitly or implic-
itly promise to give employees not job security, but ‘‘employability
security”’—that is, opportunities to develop their human capital so they
can prosper in the external labor market.?!

The new employment relationship also involves compensation systems
that peg salaries and wages to market rates and individual performance
rather than to internal institutional factors such as lockstep longevity wage
scales, seniority, or job evaluation. The emphasis is on offering employees
differential pay to reflect differential talents and contributions.**

The new employment relationship also involves companies giving their
employees ogsportunities to interact with customers, suppliers, and even
competitors.”” Regular employee contact with the firm’s constituents is
touted as a way to get employees to be familiar with and focused on its
competitive needs, while at the same raising the employees’ social capital
so that later they can find job elsewhere. The new relationship also
involves a flattening of hierarchy, the elimination of status-linked perks,**
and the use of company-specific grievance mechanisms.3®

Another feature of the new relationship is a new emphasis on procedural
justice at work. Researchers have found that employees’ subjective appraisal
of their employer’s fairness is considered one factor in generating OCB.
Employees who perceive their employer as unfair reduce their OCB, trigger-
ing a downward cycle in which the employees’ diminished OCB leads the
supervisor to withdraw informal types of affirmation, causing the employee
to experience additional feelings of unfairness and to further decrease her
OCB.*® Indeed, there is evidence that as firms disavow promises of job se-
curity, procedural fairness becomes more important than before.?”

It is understandable that employees would focus on procedural fairness
when they lack promises of long-term employment because, in this new
employment relationship, employees are required to bear many of the risks
that were previously borne by the firm. Because employees increasingly
have to bear the consequences of a company’s failure or market fluctua-
tions, they at least want to be confident that the incidence of the risks is
fairly applied. Employers therefore have attempted to devise procedures
for hearing complaints and resolving disputes, such as open-door policies,
ombudsmen, management appeals boards, peer review, mediation, and
arbitration.*®
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The Atypical and Nonemployee Worker

Just as the employment contract for “‘regular’” employees is changing,
there has also been an explosion in new types of workers who are not
employees in any conventional sense. Atypical workers—temporary work-
ers, leased workers, part-time workers, trainees, and apprentices, and ““de-
pendent’ independent contractors—are a growing portion of the labor
force.

According to the Department of Labor, in 2005, nearly 4.5 million
people in the United States—a full 3.6 percent of the workforce—were
engaged in temporary work.*® In addition, firms are subcontracting tasks
not only to other businesses but also to individuals termed “‘independent
contractors.” Some of those independent contractors work at the firms’
premises, but many others work at home, akin to nineteenth-century
home-based piece-workers. As of 2005, there were more than ten million
independent contractors, comprising 8.4 percent of the labor force.** In
all, that year the Labor Department classified 16.2 million people—12.1
percent of the workforce—as contingent workers. In addition, in 2003
it found that there were more than five million involuntary part-time
workers—those who want but do not have regular employment.*' A sur-
vey of companies in all industries and of all sizes conducted by the Upjohn
Institute in 2000 found that 78 percent of all private firms used some
sorts of flexible staffing arrangements.*?

Atypical workers are employees without employers. Some work under
at-will contracts, and some have no employment contracts at all. Tempo-
rary workers move from firm to firm, often dispatched for short-term
assignments by a temporary help agency. Omn-call workers are either
retained by a specific employer to work on an as-needed basis or placed
on call by a temporary help agency and required to be available for work
without knowing their next place or hours of work. Independent contrac-
tors have none of the rights of employees, even though they often resem-
ble employees in every respect. Many are unskilled workers who face
“shape-ups” in ad hoc hiring halls on street corners every morning.** Nei-
ther atypical workers nor independent contractors have a reasonable expec-
tation of long-term employment with a particular employer, even though
they can spend years in the labor force doing the same kind of work in
the same geographic area. Atypical workers receive significantly less pay
than their regular employee counterparts and are less likely to receive
health insurance or pensions from their employers. They also have very
limited rights under the labor laws.**

Why the World of Work Has Changed

The reason that firms are shifting their labor practices and dismantling
their internal labor markets is that they are acting in response to increased
global competition in the product market. The expansion of global trade
opens up new opportunities for sales, but also creates new threats that for-
eign companies will outcompete existing domestic ones. With increased
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trade, domestic market relations are destabilized and businesses’ market
shares are at risk. At the same time, they face the prospect of untold riches
in the new global marketplace. In this Brave New World of trade, firms
seek every possible competitive edge as they try to ward oftf competitors
and capture the new markets. In the 1980s and 1990s, management theo-
rists, business consultants, stock market analysts, and senior management
officials determined that the path to success in the new global market was
through the use of flexible work practices that elicited employee knowledge
and commitment. Hence they repudiated Taylorism and the secure and
comfortable arrangements that had persisted under the industrial era.*

Empirical evidence confirms that the new employment practices
described above were first utilized in companies engaged in international
trade or threatened by global competition.*® For example, Paul Osterman
conducted a survey of six hundred businesses of all sizes and in all sectors
of the economy in 1992 to determine which were utilizing the various
new work practices that comprise the new employment relationship. He
reported that “firms most likely to adopt these systems were those with
relatively highly skilled technologies, firms that competed in international
markets, firms that placed a high value on product quality, and those that
were large and part of multi-location organizations.””*” Other studies have
similarly found that flexible wage practices are most frequently adopted by
these businesses that are most exposed to foreign trade. Marianne Ber-
trand found that companies facing competitive pressures from the global
marketplace are more likely to adopt flexible wage policies.*® A study of
British confectionary companies also found that those whose products
competed in a global market were more likely to adopt boundaryless job
structures.* That is, increasing global competition subjects many firms to
increased market pressure, which in turn induces them to adopt the kinds
of new work practices described above. Over time, the new work practices
spread to all types of businesses throughout the economy.®®

RISKS AND VULNERABILITIES OF THE NEW
EMPLOYMENT RELATIONSHIP

The new employment relationship shifts onto employees many risks pre-
viously borne by the firm. Foremost, employees now face a constant risk
of job loss due to the continual workforce churning that characterizes the
new workplace. In addition, the new employment relationship generates a
level of wage inequality and uncertainty that was not feasible under the
old internal labor market arrangements. In internal labor markets, wages
were set by institutional factors such as seniority and longevity. Wages
today are increasingly pegged to individualized factors and to the external
labor market. One result is wage uncertainty for employees: they are expe-
riencing more extreme income fluctuations than ever before.®! Gone, too,
are the days of reliable and steadily progressing pay levels along some pre-
arranged or previously agreed-upon scale. Another result is increasing
wage dispersion. Pay rates for similarly situated employees in different
firms and even with a single firm have become markedly diverse.
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In addition to job and wage uncertainty, the new employment practices
place on employees the risk of losing the value of their labor market skills.
When jobs are rcdesi%ncd to provide greater flexibility, their skill require-
ments often increase.”? Newly trained employees thus have an advantage
over older ones, and ongoing training becomes not an opportunity for
advancement but a necessity for survival. The new employment practices
thus impose not only risks of job loss on employees but also risks of
depreciation of one’s own skill base. Rather than being able to count on a
rising wage level and a comfortable retirement, many workers are antici-
pating a lifetime of retooling just to stay in place.

Another type of risk generated by the new employment relationship
involves the dissolution of stable and reliable old-age and social welfare
benefits. In the United States, social insurance is generally linked to
employment. Workers obtain health insurance, pensions, disability, long-
term care, and most other forms of social insurance from their employers,
when they can get them, rather than from the state. Even most forms of
state-mandated insurance benefits, such as unemployment compensation
and workplace accident insurance, require a worker to have a relationship
with a specific employer to be eligible for benefits.

Because social insurance is tied to employment, as job security wanes and
more people move from job to job, they usually lose whatever employer-
sponsored benefits they once had. Therefore, even if one’s new employer
offers a health benefit plan comparable to those of one’s former employer,
most plans impose waiting periods for health coverage and exclusions for
preexisting conditions that leave many effectively uninsured. Further, most
pension plans do not vest for several years, so that mobile workers are often
not covered.

The risks workers face today are not merely hypothetical. Since the late
1980s, as global competition became an increasing feature of U.S. eco-
nomic life and as new flexible work practices began to permeate major
industries, working conditions and job security have deteriorated. There
has been a long slow decline in union density from a peak of 34.7 percent
in 1954 to less than 9 percent in 2006, with the steepest decline occurring
since the late 1980s. Private sector union density is now less than 7 per-
cent of the private sector workforce and continues to decline.>® This dete-
rioration in union density is closely connected to falling wage levels and
job security. Without unions to constrain them, firms have been free to
improve their bottom line by lowering their labor costs. In the 1980s and
1990s, for the first time since World War II, wages began to decline in real
terms. Real weekly earnings for all production and nonsupervisory workers
declined from $562 to $544 between 1979 and 2005.°* And the pay gap
between the top and bottom quintiles of the workforce is the greatest it
has been at any time since 1947, when the Department of Labor first col-
lected such statistics.>® Capital has increased its share of national income
at the expense of workers and the underprivileged for the first time in sixty
years. The result, as reflected in national income data, has been a dramatic
rise in income inequality in the past fifteen years.
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In addition to declining unions and stagnating wages, there has been a
marked decrease in benefit coverage. Health insurance in the United States
is provided by employers, when it is provided at all. As worker—firm
attachment has diminished, the proportion of employees who have cover-
age has declined sharply in recent decades. Between 1999 and 2006, the
share of employers who offered health insurance to their employees
declined from 69 to 60 percent.’® Furthermore, according to a study by
the Economic Policy Institute, the number of uninsured employees
increased from 39.8 million in 2000 to 46.6 million in 2005.%” According
to the Congressional Budget Office (CBO), the number of individuals
who are uninsured at any point in time is much larger than these numbers
suggest. The CBO found that between 57 million and 59 million people
lacked health insurance at some point in 1998, a number that amounted
to about a quarter of the nonelderly population.®®

At the present time, the fastest growing group within the American
labor force is the working poor. These are temporary workers, contingent
workers, and workers in industries such as fast food or consumer services
who are paid the minimum wage. These are workers who often cannot
afford to see a doctor or buy shoes for their children on their forty-hour-
week paychecks. The working poor comprised 10.4 million people in
1993, according to the Bureau of the Census, and the numbers have been
growing. A study conducted by the Working Poor Families Initiative of
the Rockefeller, Ford, and Casey foundations reported that, as of 2004,
one in four U.S. working families was earning below the poverty level.>®

Also in the past decade, corporate takeovers and mergers have produced
massive employee dislocation. The Bureau of Labor Statistics’ Displaced
Workers Survey in 2004 found that the rate at which workers experience
involuntary job loss had risen substantially since 1999, even though since
2001 the economy had been officially in a “recovery.”®® Furthermore,
those who lose manufacturing jobs are unlikely to ever get jobs that pay
comparable wages or benefits. One study by Princeton economist Henry
Farber found that of workers who lost their jobs between 2001 and 2003,
one-third failed to find employment at all and 13 percent found only part-
time jobs. Those who found full-time jobs earned on average 17 percent
less than they had earned on the jobs they lost.®! Thus despite soaring
rates of corporate profits, workers have not fared well in the boom
economy of the late twentieth and early twenty-first century.®?

THE FAILURE OF U.S. LABOR LAW TO PROTECT
WORKERS IN THE WORKPLACE OF TODAY

U.S. labor law has proven ineffective in shielding workers from the risks
and vulnerabilities created by the new flexibilized workplace. Rather, the
changes in workplace practices described above have rendered many fea-
tures of existing labor regulation obsolete. The former regulatory structure
was based on the template of long-term employment relationships and
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strong employer—employee attachment, and thus it is not well suited to
the newly emerging employment system. Therefore, as internal labor mar-
kets decline in importance, many features of the regulatory framework
need to be reconsidered. I describe some of these outmoded features
briefly below.

Employee Representation

First, the new employment relationship has been constructed in nonun-
ion environments and has proven remarkably resistant to unionization
efforts. In part, this is because many of the highest priority bargaining
goals of unions, such as narrowly defined bargaining units and seniority
systems, are antithetical to the new flexible work practices. They assume
long-term attachment in narrowly defined jobs. As described above, jobs
today are defined broadly in order to facilitate fluidity between jobs and
departments.

In addition, there is a misfit between the new workplace and existing
labor law. There are several respects in which the rights created and duties
imposed by the NLRA do not comport with the workplace of today and
hence make it difficult for unions to provide worker protection. For exam-
ple, as mentioned above, the labor law is structured to provide representa-
tion to workers in a stable ‘‘bargaining unit.”” Under the NLRA, unions
exist only as representatives of a bargaining unit. However, bargaining
units imply static job definitions and clear boundaries and thus are in ten-
sion with cross-utilization, broad-banding, and other practices that blur
departmental boundaries.®® The bargaining unit focus of the NLRA means
that terms and conditions negotiated by labor and management apply to
jobs in the defined unit rather than to the individuals who hold the jobs.
As individual workers move between departments, units, and/or compa-
nies, their labor contracts do not follow them. In today’s world of fre-
quent movement, bargaining-unit-based unionism means that union gains
are increasingly ephemeral from the individual’s point of view. It is no sur-
prise, then, that younger workers who expect to change jobs frequently do
not find the prospect of union membership to be in their interest.

There are numerous other respects in which current labor law assumes
clear and well-defined boundaries. To give another example, the secondary
boycott prohibition assumes that union economic pressure should take
place within a discrete economic unit—the bargaining unit—and should
not spill over beyond its boundaries. The law attempts to confine eco-
nomic contestation to the immediate parties in a bounded arena of con-
flict. The effort to limit economic warfare to “‘primary’” participants
further assumes that the unionized workplace has static borders and that
disputes between the firm and its workers affect only those immediate and
identifiable parties. In today’s network production and boundaryless work-
place, the assumption that there can be discrete, bounded conflict with
clear insiders and outsiders is becoming less and less plausible. Rather,
unions are finding with increased frequency that efforts to bring economic
pressure to bear traverses traditional bargaining units and corporate
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boundaries. As unions seek to apply pressure on suppliers, joint venturers,
co-employers, network partners, and subsidiaries, the secondary boycott
laws have become an ever more serious hindrance to their success.®*

In these and other respects, Wagner Act unionism is job centered and/
or employer centered, not employee centered. So long as jobs were rela-
tively stable—that is, the same jobs were performed over time in the same
location by the same employees—bargaining units were stable as to mem-
bership, size, and composition, and collective agreements were stable as to
the scope of their coverage. This is no longer the case.

Employee Benefits

The social insurance system in the United States was initially designed
to complement job structures of the industrial era. In the early twentieth
century, employers deliberately structured health insurance and pension
plans to tie the worker to the firm. These arrangements fit well with the
long-term commitment that employers were seeking. But now, when
employers neither desire nor offer long-term commitment to their employ-
ees, the design of the plans is dysfunctional from workers’ and employers’
points of view. Workers who change jobs frequently risk losing their bene-
fits, yet those who do not change jobs out of fear of losing benefits—a
condition termed “‘job lock”—cannot succeed in the labor market.

Also, employers are restructuring their benefit plans just as they are
restructuring their employment practices. In keeping with the ethos of the
new workplace, the new benefit plans embody a retreat from the principle
of risk sharing and an adoption of a principle of individual choice. Plans
such as defined contribution plans for pensions and now health savings
accounts for health insurance shift more risk of uncertainty onto employ-
ees, and by doing so, they weaken the social safety net.

Regulatory Vacuum for Atypical Workers
and Independent Contractors

The U.S. labor laws provide little protection to temporary workers,
contingent workers, or independent contractors.®® The labor law statutes
apply only to employees, not independent contractors. Employees who
have atypical employment relationships or weak attachment to an employer
are often termed independent contractors and thus rendered ineligible for
statutory protection. Unlike Europe and Canada, in the United States
there have not been efforts to create an intermediate category between
“employee” and “‘independent contractor” that would give atypical work-
ers some of the employment protections available for standard workers.®®
Rather, in the United States there are only two categories—employee and
independent contractor; the former gets employment law protections and
the latter does not.

Increasingly, employers attempt to reclassify employees and to vary their
employment practices so as to transform their former employees into
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independent contractors.®” Many large companies have redefined low-wage
employees such as janitors, truck loaders, typists, and building cleaners as
independent contractors even when they retain them to work on a regular
basis. As independent contractors, these employees are not covered by
minimum wage, workers’ compensation, unemployment compensation,
occupational safety and health laws, collective bargaining laws, social secu-
rity disability, anti-discrimination laws, or other employment protections.®®
Furthermore, even those temporary workers who satisfy the criteria to be
classified as employees face significant limits on their employment rights
by virtue of their temporary status. For example, the NLRB recently
placed severe, almost insuperable, obstacles on the ability of temporary
workers to unionize.%”

Employment Discrimination

The new employment system potentially poses new obstacles to the
capacity of women and minorities to achieve equality in the workplace.
Much of current equal employment law is designed to help women and
minorities move up orderly job ladders. Existing theories of liability
assume that the discriminator is in a hierarchical relationship to the com-
plainant. In a workplace without job ladders and with flattened hierarchies,
discrimination takes different forms. For example, today discrimination of-
ten takes the form of cliques, patronage networks, and buddy systems that
utilize tools such as ostracism and subtle forms of nonsexual harassment
(as well as sexual harassment) to exclude and disempower newcomers. The
harms caused can be devastating to the victim, yet they are not cognizable
under existing theories of discrimination.”

Ownership of Human Capital

One legal issue that was invisible in the past but has become prominent
today is that of who owns an employee’s human capital. Because the new
employment relationship relies on employees’ intellectual, imaginative, and
cognitive contributions to the firm, employers put a premium on human
capital development and knowledge sharing within the firm. Yet the fre-
quent lateral movement between firms that typifies the new relationship
means that when an employee leaves one employer and goes to work for a
competitor, there is a danger that proprietary knowledge will go too.
Increasingly, the original employer, fearing that valuable knowledge pos-
sessed by the employee will fall into the hands of a competitor, seeks to
prevent the employee from taking the job or utilizing the valuable knowl-
edge. Yet employees understand that their employability depends upon
their knowledge and skills, so that they assume that they can take their
human capital with them as they move around in the boundaryless work-
place. As a result of these conflicting perspectives, legal disputes about
employees’ use of intellectual property in the post-termination setting have
increased exponentially. The enforceability of post-termination restraints is
now probably the most frequently litigated issue in the employment area.

67

68

69

70



Path: k:/GWD-CRAWFORD-08-0408 /Application/GWD-CRAWEFORD-08-0405-002_V2.5ad

Date: 8th July 2008

Page Number: 39

Time: 18:22 User ID: vijaym BlackLining Enabled

IN THE SHADOW OF GLOBALIZATION 39

DEVISING NEW APPROACHES
TO EMPLOYEE PROTECTION

Lessons from Abroad

In parallel to the trends in the United States, the pressure for flexibiliza-
tion has undermined the employment regulatory systems throughout the
developed world, eroding the legal protections for job security and other
accoutrements of stable employment created over the twentieth century.
Changes in the nature of work are also forcing policymakers around the
world to rethink and reconstruct labor and employment laws. The resulting
labor law reforms are generating substantial opposition because while
employers want to devise more flexible systems of production, employees are
concerned that hard-won gains in security and income will be undermined.

Some countries are devising new regulatory systems that attempt to
provide protection for workers within the new flexible employment sys-
tem. For example, in Japan, the newly revised labor laws give employers
more flexibility and freedom to utilize short-term contract workers, while
also enhancing the bargaining power and contractual rights of individual
employees.”! In the United Kingdom, there has been an expansion of
employment protection to cover not merely those considered ‘‘employees”
but also a broader category of ““worker,” so that the employment laws can
protect those independent contractors who are in fact economically de-
pendent upon a single business entity.”> Within the European Community,
a group of scholars under the leadership of Alain Supiot produced a report
with a comprehensive series of proposals to provide workers with “‘active
security”’—measures that would enable them to obtain training and main-
tain their livelihoods despite the vicissitudes of the current labor market.”®

In the United States, we need to consider policy reforms that are
adapted to the new reality at work and design meaningful employment
protections that support workers as they move in and out of the changing,
boundaryless workplace. In order for individuals to survive and thrive in
the new decentralized labor market, they need more protections, not
fewer—but protections of a different type than employment law provided
in the past. The changing nature of work creates new opportunities for
workers, but also new types of vulnerabilities. As employer—employee
attachment is episodic rather than long-term, the problem of transitions
has risen to the fore. Thus the challenge for regulation today is not to re-
create the era of worker—employer attachment but to find a means to pro-
vide workers with support structures to enable them to weather transitions
and gaps in their labor market experience.

Transition assistance can and must take many forms. For example, indi-
viduals today need retraining possibilities that are available throughout
their working lives so they can learn new skills and upgrade old ones. They
need child care for young children, after-school care programs for school-
age children, and school vacation and snow-day coverage. They also need
affordable, reliable, and portable health insurance, disability insurance, and
old-age assistance. Furthermore, in the current era, it is inevitable that
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many will have periods in which they are not in the labor force. Some-
times these will be involuntarily periods of unemployment between jobs.
Sometimes individuals will take time out of the workplace to care for a
young child or an elderly dependent. Other times, workers will need to
retool, learn new skills, or reposition themselves in relation to the chang-
ing requirements of work. Thus, one of the most pressing needs of work-
ers today is to have income support for these times of transition.
Furthermore, because workers today are forced to bear many new risks in
the labor market—risks of job loss, wage variability, benefit gaps, skill ob-
solescence, and intermittent prolonged periods of unemployment—we
need to design social insurance policies to help mitigate those risks. At
present, the labor laws do not address these problems ecither for regular or
for atypical workers.

The Last Big Question

There is still one big question that must be addressed: Given the inten-
sified competition of today’s global trading regime, can nations revise their
labor laws to provide worker protection in a sustained fashion? Or will any
worker protective measure adopted at the national level be doomed to fail
because it will lead domestic firms to either fail or move overseas? That is,
is it possible to have labor law reform in one country?

In a recent essay entitled ‘“Egalitarian Redistribution in Globally Inte-
grated Economies,”” economist Samuel Bowles addresses this question.
Bowles argues that globalization makes it more costly for nations to enact
regulations that change relative factor prices—for example, by increasing
wages—because capital can easily and instantly move to more profitable
locations. However, he shows that the mobility of capital does not pre-
clude all redistributive measures. Measures that promote productivity, such
as those providing skills training or health insurance to working people,
raise their labor market power yet do not impose costs directly on firms.
Hence, he concludes, regulation that is redistributive toward workers can
be effective if it operates to enhance productivity and does not raise the
cost of labor to firms.”*

The Bowles analysis suggests that some measures can be undertaken
within the United States that would provide worker protection without
contributing to capital flight. My analysis suggests that the measures
Bowles proposes—training and health insurance—are of vital importance
today. I would extend the analysis to include other measures that aid tran-
sitions and thus can provide workers security in today’s boundaryless labor
market, measures to provide transitional income maintenance, lifetime
educational opportunities, retooling allowances, child care, and portable
benefits. I would also suggest we explore a proposal that has been widely
discussed in Europe—a proposal for a workplace sabbatical. This would be
a system similar to unemployment insurance that would permit individuals
to take time away from the labor market in order to enhance their skills
and ability to flourish in the labor market.”?
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It is easier to devise proposals than to achieve them. With globalization,
the political power of labor has been weakened at the same time that
workers’ economic welfare has declined. Thus, in order to enact measures
that might ameliorate the risks that globalization imposes, we have to
articulate a national agenda for reforms in the United States that are
achievable and do not trigger capital flight—and we have to mobilize con-
stituencies seeking to promote ““fair globalization.” I hope that the analy-
sis offered here can help us take that first step.
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CHAPTER 3

Regulating from Nowhere:
Domestic Environmental Law
and the Nation-State Subject

Douglas A. Kysar and Ya-Wei Li

Law reveals its own geography. Implicit within the layers of local, mu-
nicipal, state, federal, and international rules that collectively comprise the
United States’ environmental law regime is a vision of what the world
looks like, how its territories are differentiated, how they relate to one
another, and whether they are surpassed by forces greater than their sum.
The geography implicit in law is often strange, even to lawyers. Most U.S.
environmental laws, for instance, do not suggest on their face that there is
an environment beyond the nation’s territorial borders. Instead, the geog-
raphy of U.S. law reflects the traditional Westphalian conception of sover-
eignty, in which each individual nation-state is deemed to have nearly
absolute authority over the space within its physical borders. Nation-states
thus depict themselves, in their laws, as somehow ecologically autono-
mous. Apart from certain recognized sites of common heritage, such as
Antarctica, outer space, and the deep seabed, and apart from certain perva-
sive media such as the vast international waters within which national terri-
tories are to be found, the starting principle of environmental law is that
“States have ... the sovereign right to exploit their own resources pursu-
ant to their own environmental and developmental policies.”*
Occasionally, these hermetically sealed nodes of legal authority are rec-
ognized to be interconnected through paths of environmental impact,
such as transboundary air or water pollution, that give rise to limited bilat-
eral or regional agreements, such as the series of treaties that have long
structured relations between the United States and Canada with respect to
environmental matters, including North American air pollution and re-
gional management of the Great Lakes. Although limited in practical
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effect, these agreements do represent an effort to implement the often-
forgotten corollary to environmental law’s baseline condition of Westphalian
sovereignty—namely, that “States have ... the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits of national juris-
diction.”?

In some instances, the environmental laws of the United States and other
nations have gone even further to recognize problems of a truly global scale,
problems that demand an integrated, multilateral response. Among such
cases, the legal regime to arrest the production and consumption of ozone-
depleting substances is often heralded as a particularly effective example of
international environmental lawmaking, having achieved nearly universal
endorsement and contributed to a dramatic decline in the use of such sub-
stances during its two decades of existence. Accordingly, much of the agenda
of promoters of international environmental law at present is intended to
expand the list of problems that are recognized, like ozone depletion, to be
global in nature. The hope of these advocates is that the geography implicit
in law will, over time, come to resemble that of the earth sciences. As
the legally acknowledged environmental pathways expand and diversify,
and as their operations come to be seen as hemispheric or global in scale
rather than national or regional, eventually the claims of deep intercon-
nection that are so prominent in environmental science and so urgently
pressed in environmental politics also will find concrete expression in
environmental law.

In recent years, the United States has come to be seen as a serious
impediment to this integrative agenda, evidenced most prominently by the
nation’s unwillingness to lead or even participate in multilateral climate
change discussions, but also apparent in the U.S. stance on persistent or-
ganic pollutants, genetically modified agriculture, and other prominent
international environmental issues. This widespread perception of U.S.
recalcitrance is striking when juxtaposed against the commitment to inter-
national cooperation that once was demonstrated by the nation’s environ-
mental statutes. The United Nations Environment Program Participation
Act of 1973, for instance, declared, ““It is the policy of the United States
to participate in coordinated international efforts to solve environmental
problems of global and international concern.”® Earlier, in 1970, the U.S.
Congress chose to ““commend and endorse” an effort of the International
Council of Scientific Unions and the International Union of Biological
Sciences to study ““one of the most crucial situations to face this or any
other civilization—the immediate or near potential of mankind to damage,
possibly beyond repair, the earth’s ecological system on which all life
depends.”*

Both of these statutes pledged not only moral support to the interna-
tional community but financial as well, as did amendments to the Foreign
Assistance Act adopted in 1977. These amendments began with a congres-
sional finding that ““the world faces enormous, urgent, and complex prob-
lems, with respect to natural resources, which require new forms of
cooperation between the United States and developing countries to
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prevent such problems from becoming unmanageable.”® In light of these
problems, the amendments directed the president ““to provide leadership
both in thoroughly reassessing policies relating to natural resources and the
environment, and in cooperating extensively with developing countries in
order to achieve environmentally sound development.”® Other examples of
U.S. efforts to assert international environmental leadership included the
Federal Water Pollution Control Act, which instructed the president to take
action necessary to insure that other countries reduce water pollution even
within their own borders, and the Ocean Dumping Act, which directed the
secretary of state to seek effective international action and cooperation to
promote protection of the marine environment.” Like U.S. environmental
law more generally,® these various efforts to promote internationally cooper-
ative arrangements received strong bipartisan political support at the time of
their adoption, but have since tended to languish amid the politicized and
polarized atmosphere of U.S. environmental politics since the beginning of
the 1980s.

This chapter argues for a reinvigoration of U.S. global environmental
leadership. It does so through an appeal to national self-interest, by dem-
onstrating the globally interdependent nature of even those aspects of
U.S. environmental law and policy that conventionally have been consid-
ered domestic in nature. If, as some legal scholars have argued,” a coun-
try’s participation in international law can be understood only as a manifestation
of national self-interest, then better appreciation of how the activities of other
nations affect domestic self-interest may open up wider space for international
environmental cooperation. Thus, the chapter begins by examining mounting
but underappreciated scientific evidence of global interdependency in two key
areas of U.S. domestic environmental policy: endangered species preservation
and air quality regulation.

As will be seen, the goal of endangered species preservation is threat-
ened significantly by the introduction of nonnative species into domestic
ecosystems, an event that frequently occurs through channels of interna-
tional travel and commerce that are key eclements of globalization.
Although in theory such biological introductions could be eliminated
through especially effective border controls—that is, through measures
that remain primarily domestic in nature—the practical reality remains that
coordinated international efforts to minimize bioinvasive species are a nec-
essary aspect of any comprehensive program of species preservation. To
date, the treaties and other instruments of international law that address
biodiversity conservation have largely failed to respond to this need, leav-
ing the challenge of invasive species regulation to fall on domestic environ-
mental laws that have little potency in the harbors and hangars where they
are needed most.

Even more apparent is the internationally interdependent nature of air
quality regulation. This is the case not only for ozone-depleting substances
and greenhouse gases—which, from the moment of their discovery, have
been seen as obviously global problems—but also for air pollutants that
traditionally have been addressed primarily from a domestic legal platform.
In particular, as this chapter demonstrates, a surprisingly large body of
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scientific evidence has arisen demonstrating the impact of East Asian pollu-
tant emissions, such as ozone precursors and particulate matter, on domes-
tic air quality in the United States. To be sure, like many other nation-
states, the United States has periodically engaged in bilateral or regional
negotiations regarding discrete problems of transboundary air pollution,
most notably with its neighbor to the north.'® The scientific evidence
reviewed in this chapter, however, suggests that the problem of air quality
regulation should be regarded as definitionally global in scope, much as
the problems of ozone depletion and climate change have been so con-
ceived. As industrialization continues apace, any program of air quality
regulation, even for conventionally “domestic”” pollutants, will come to
depend critically for its success on the choices and activities of other
nation-states. This looks to be the case not only with respect to obvious
atmospheric partners, such as the United States and Canada, but also with
respect to major industrialized centers across the globe.

By reviewing the evidence on bioinvasive species and transpacific air pol-
lution, this chapter aims to demonstrate that the achievement of even
domestic environmental goals can be deeply dependent on the coordinated
activity, not just of multiple actors within a single nation-state or within
two or more contiguous states but also of significant actors throughout
the entirety of the global legal order. The chapter concludes by demon-
strating an incompatibility between, on the one hand, the reality of envi-
ronmental law’s polycentric, interdependent nature and, on the other
hand, certain geopolitical assumptions that appear to be implicit within
the risk-assessment/cost-benefit analysis (RA/CBA) policy framework that
currently dominates U.S. thinking about how to guide environmental law
and regulation going forward. In contrast to the collective self-consciousness
demonstrated in early federal environmental statutes—which, as noted
above, depicted the United States as a nation-state subject with responsibil-
ities to foster and lead international dialogue concerning environmental
protection—the RA/CBA framework denies the U.S. political community a
view from within itself. In essence, advocates of RA/CBA ask policy makers
and bureaucrats to regulate from nowhere, as if they perceive and respond to
environmental policy issues from a privileged, detached, impartial viewpoint
in which the fact of the government’s particular identity, agency, and
responsibility is denied.'! To RA/CBA proponents, such a viewpoint is
believed both to encourage a comprehensive, technically sophisticated evalu-
ation of relevant individual welfare consequences of policy decisions and to
reduce opportunities for paternalistic, protectionist, alarmist, or otherwise
misguided public policy choices.

However admirable the impartial and objective aspirations of such a
conception, it does not provide an adequate vehicle for addressing the
transnational dimensions of environmental issues. Most obviously, the con-
ception does not allow the United States to recognize its own limitations
and, therefore, its need to seek cooperative relations with other sovereigns,
whose activities increasingly affect the ability of U.S. regulators to achieve
domestic environmental goals. Rather than simply measure and accept the
behavior of other political actors as an empirical given when fashioning
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domestic environmental law and policy, the United States and its officials
instead must engage their sovereign counterparts in reasoning toward
shared environmental goals, a dialogic process that once clearly was recog-
nized by American environmental law but now seems obscured by the per-
vasiveness of RA /CBA.

Although couched in terms of American self-interest, this argument in
favor of nation-state subjectivity also has an outward-looking implication.
Because the RA/CBA framework inadequately characterizes the intersub-
jective nature of relations between nation-states, it fails to encapsulate
the meaning and significance of extraterritorial impacts of any sort,
whether caused é# or caused &y the United States. Along with future gen-
erations and nonhuman life forms, citizens of foreign nations generally
are not given full standing in the purportedly impartial and objective cal-
culations of the RA/CBA policy mechanism, yet their well-being—
indeed their very ability to survive—is undeniably at stake within envi-
ronmental policy making. By insisting on a view from nowhere that ei-
ther does not include or only awkwardly subsumes these missing interest-
holders, the RA/CBA conception denies the United States an adequate
basis for recognizing the moral and political significance of its actions
and for appreciating the need constantly to consider its responsibilities to
others, even when fashioning environmental laws that might traditionally
have been considered to fall within the domain of America’s sovereign
prerogative.

BIODIVERSITY, INVASIVE SPECIES, AND THE
POROSITY OF BORDERS

Recognizing that rapid economic growth and development had begun to
threaten the survival of dozens of species, Congress in 1973 approved an
ambitious biodiversity law, the Endangered Species Act (ESA).'*> The ESA
seeks to conserve endangered and threatened species, both as a matter of
domestic preference and as an effort to make good on America’s interna-
tional commitments to protect wild fauna and flora within its territory.?
Ultimately, the ESA aspires not merely to prevent the extinction of protected
species but also to restore them to the point where they no longer require
the statute’s safeguards.'® To realize these goals, the Act imposes some of
the most extensive restrictions on human activities of any environmental law.
With few exceptions, the statute prohibits any person, corporation, or state,
or the federal government, from engaging in potentially harmful conduct
such as importing, exporting, possessing, pursuing, or killing endangered
species of fish or wildlife.'> All federal agencies must also ensure that any
action they authorize, fund, or carry out is not likely to jeopardize the exis-
tence of an ESA protected species or to destroy or adversely modify areas
that have been designated as “‘critical habitat,” that is, habitat deemed essen-
tial to the species’ conservation.'®

Despite the breadth of these restrictions, the goals of the ESA have
been imperfectly realized. Various species have declined in population
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or become extinct since the ESA’s enactment, in large because the depart-
ments of Interior and Commerce have been slow to comply with their
obligation to evaluate species for listing as endangered or threatened, the
threshold decision that establishes a species’ eligibility for the ESA’s strin-
gent legal protections.'” Even for species that have been listed as pro-
tected, officials have often failed to undertake the species’ all-important
critical habitat designation, despite the fact that the ESA permits delay in
designation only under “extraordinary circumstances.””*®

To account for these failures, fingers have pointed in multiple direc-
tions. For instance, the U.S. Fish and Wildlife Service, the agency respon-
sible for protecting a majority of listed species, has been accused of
deploying various strategies to avoid or delay the indispensable but often
controversial duty to list at-risk species. The agency sometimes declares
that a petition to list a species is “‘warranted but precluded” by the neces-
sity of reviewing other, higher-priority requests for listing decisions.'® This
finding effectively pigeonholes the petition by banishing it to review under
unenforceable timelines.? For its part, Congress has woefully underfunded
the ESA implementation budget, leading to a vast backlog of species that
await listing decisions. According to critics, moreover, the Interior Depart-
ment’s problem in this respect is at least partially self-incurred, since it con-
sistently requests an annual budget that critics call inadequate to alleviate the
listing backlog. During 1998 to 2003, the department even invited Con-
gress to cap spending on the protection of additional species.*!

Regardless of the political explanation, the incongruity between the
ESA’s implementation and its stated goals has allowed numerous plant and
animal species to drift below their minimum viable population size and
into extinction—all without having ever appeared as a listed species. With
an estimated six thousand imperiled species lingering outside the protec-
tion of the ESA,?? this loss of biodiversity seems likely to continue, despite
the presence of what the U.S. Supreme Court called the “the most com-
prehensive legislation for the preservation of endangered species ever
enacted by any nation.””??

Among the many reasons for the ineffectiveness of the ESA, one of par-
ticular relevance to globalization is that of biological invasions. Approxi-
mately fifty thousand nonindigenous species have been introduced to the
United States and its territories, many inadvertently so through the trans-
port of people and their goods across international boundaries.?* A frac-
tion of these species have become invasive, creating substantial social,
economic, and environmental costs and imposing a threat to native species
that ranks second only to habitat destruction in terms of contribution to
imperilment.*®

The threat of biological invasions to species conservation is significant
because it suggests that, even assuming full compliance with the ESA’s list-
ing procedure, the United States still would be limited in its ability to
combat biodiversity loss because it would be unable to control activities
that occur abroad and that increase the risk of biological invasion. To be
sure, the ESA does recognize international considerations to some extent,
as it begins with an acknowledgment that the United States has pledged
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its commitment to species conservation through various international
agreements.”® Those agreements, however, tend to promote conservation
as a norm that is to be accepted and supported through domestic legisla-
tion affecting domestic flora and fauna. They contain only limited recogni-
tion of transnational ecological interdependence, such as in the case of an
endangered species physically migrating of its own accord among different
nations’ territories or the species or its products becoming an actual article
of international trade. With respect to the problem of unintentional bio-
logical transfer, the international environmental agreements referenced by
the ESA are essentially silent.

Moreover, many believe that the ESA does not apply to activities that
occur in foreign countries,>” a jurisdictional limitation that would severely
impair the statute’s ability to reach conduct that increases the risk of biologi-
cal invasion at the point of origin. The ESA does entertain the idea that spe-
cies may be listed as endangered or threatened regardless of whether their
habitat exists within U.S. borders.”® However, the premise seems to remain
that U.S. support of biodiversity conservation internationally should consist
solely of trade measures, border controls, development assistance, and other
legal maneuvers that are consistent with territorial sovereignty. The problem
of reaching conduct that occurs abroad but affects protected species at home
simply does not seem to have been countenanced when the ESA was drafted.
Even if the statute did apply extraterritorially such that risk-enhancing
behaviors abroad could be reached, the United States still would be limited
in its ability to enforce the statute’s provisions against non-U.S. actors, in
the absence of some strong reciprocal arrangement among relevant nation-
states.

Thus, the links between globalization, invasive species, and biodiversity
impairment suggest the need for cooperative, multilateral efforts to con-
trol the unintentional spread of species. The Convention on Biodiversity
(CBD), which entered into force in 1993, seeks to address precisely this
need by committing contracting nations to, ‘‘as far as possible and as
appropriate ... prevent the introduction of, control or eradicate those alien
species which threaten ecosystems, habitats or species.”?? Significantly, the
CBD obligates member nations with respect to both ““‘components of bio-
diversity” that occur within their territorial borders and harmful “‘proc-
esses and activities ... carried out under [their] jurisdiction or control,”
regardless of whether the effects of those processes and activities are felt at
home or abroad.*® The evidence reviewed in this section suggests that the
United States should complete its long overdue ratification of the CBD,
for the agreement contains at least the beginnings of the kind of reciprocal
responsibilities that are necessary to address the challenge of biologically
invasive species.

Global Trade and the Channels of Biological Communication

Biological invasions are carried out by nonindigenous invasive species
(NIS). Although the terms nonindigenous, nonnative, exotic, and alien are
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often used interchangeably and imprecisely,®' the U.S. government uses
nonindigenous to refer to a species that occurs outside of its historic or
current natural range and invasive to refer to a species whose introduction
harms or is likely to harm the environment, economy, or human health.3?
Most nonindigenous species never become invasive in this sense because
they are unable to persist long enough in a novel ecosystem to cause
harmful effects. A few nonindigenous species, however, find purchase in
their unfamiliar environments and become established, sometimes with
stunningly disruptive success.

The process of invasion thus begins when humans deliberately or inad-
vertently transfer a population of a species from its native range to a new
locale.®® The transfer mechanism, known technically as a vector, can be a
cargo of fruit, the hull of an oceanic ship, or even the root ball of a tropi-
cal plant. Among inadvertently transferred organisms, most typically perish
in transit, and any survivors might never be released to a new locale.’* Of
those released, merely a small fraction survives, reproduces, and establishes
a population that can sustain itself without the immigration of additional
organisms.*® Only at the finale of this arduous process will some unknown
percentage of the population become invasive.*® What distinguishes suc-
cessful invaders from unsuccessful ones is a host of factors associated with
the biological, physical, and trade characteristics of a particular invasion.
Researchers still do not fully understand the interplay among these factors,
but the processes of invasion are becoming more evident as attention to
the phenomenon increases.

Although improbable, invasions have increased in regularity due to the
expansion of global trade, which affects the species transfer process in sev-
eral ways that render successful invasions more likely. For example, as the
frequency and size of international shipments increase, more organisms are
transported beyond their native ranges.®” At the same time, faster shipping
methods improve both the survival rate of organisms in transit and their
health condition upon release.®® Similarly, expansions in the diversity of
commodities transported through international trade offer new, potentially
more suitable transfer environments for hitchhiking organisms.** Even
packaging materials such as seaweed and wooden crates have been impli-
cated in invasions.** Finally, as the number of regions supplying commod-
ities increases, so too does the total number of species transferred, since
each region contains a unique composition of species.*!

These evolving patterns of global trade have made the United States
host to a range of invasive species. A paradigmatic case is the transfer of
aquatic organisms via the hull and ballast water of oceanic ships. In addi-
tion to the physical hull structure, which can provide an anchoring point
for hitchhiking species, ballast containers on long-range ships are typically
loaded with water from the ships’ port of origin. This water stabilizes the
ship at sea, but also contains an enormous supply and taxonomic range of
organisms indigenous to the departure harbor. Upon arriving at their
destination—often another harbor thousands of miles away from the origi-
nal departure point—ships may then discharge their ballast water, along
with any surviving organisms. Between 1925 and 2001, both hull and
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ballast water vectors increased the number of newly detected NIS in
coastal waters of North America approximately fourfold.** In addition,
since the completion of the St. Lawrence Seaway in 1959, ballast water
discharged into the Great Lakes has contributed to the presence of about
two-thirds of the forty-three or more nonindigenous species established in
these waters, including ten species that are characterized as high risk.*®

Nonindigenous species also have arrived by way of land, air, and mari-
time cargo, although research on these vectors is less advanced than on
hull and ballast water vectors. One study found that between 1997 and
2001, a new insect species was intercepted on average once every fifty-four
inspections of refrigerated maritime cargo arriving at U.S. ports of entry.**
Based on the conservative estimate that 2 percent of unintentionally intro-
duced species become established within a new locale, approximately
forty-two insect species were expected to have become established during
these four years through maritime cargo, air cargo, and land cargo cross-
ing the U.S.-Mexico border.*® From 1984 to 2000, more than 725,000
pests from at least 259 different locations were intercepted at U.S. ports
of entry and border crossings.*® Among the trade vectors associated with
these pests, 62 percent consisted of baggage, 30 percent cargo, and 7 per-
cent plant propagative material.*” In short, as transnational human activ-
ities continue to expand and diversify, the array of vectors for bioinvasive
species expands and diversifies as well, thereby enhancing the overall risk
of introducing NIS.

The Impact of Invasive Species on Biodiversity and the
Endangered Species Act

Although difficult to quantify, the threat that invasive species pose to
native species is pronounced. From disease-causing parasites to predatory
fish, invasive species have crippled entire populations of native species.
Some invasives outcompete native species for resources, while others prey
on native species that lack suitable defenses against such predators.*® Still
others disrupt entire ecosystems by consuming native vegetation or pro-
ducing flammable material that nurtures more frequent or intense fires, as
in the case of certain invasive grasses.*’

These various modes of interspecies predation and competition impact
native species that are endangered and threatened: Among 667 of the spe-
cies protected under the ESA as of August 1992, more than half were
negatively affected by interspecies interactions, particularly those associated
with introduced species.’® Similarly, among the 877 U.S. and Puerto
Rican species protected as of August 1994, 35 percent were imperiled
partly due to interactions with nonindigenous species.’ One prominent
example of such interactions is the impact of the Eurasian zebra mussel on
North America’s most endangered fauna group, freshwater mussels.>?
Zebra mussels smother the shells of freshwater mussels, impairing their
hosts’ normal activities and causing death by starvation.®® Following the
colonization of zebra mussels, various populations of freshwater mussels
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have become extinct within four to eight years or have suffered a tenfold
increase in extinction rates.>* As zebra mussels continue to proliferate, sci-
entists project that 12 percent of all species of freshwater mussels inhabit-
ing the Mississippi River basin will become extinct each decade.®®

Invasive species also weaken the effectiveness of the ESA by increasing
the costs of managing endangered species. Of all species listed or proposed
for listing under the ESA as of January 1996, 681 were deemed “‘imperiled
to some extent” by nonnative species, a threat that requires more than
thirty million dollars annually to combat.>® It bears emphasizing that this
estimate is surely conservative, both because many effective techniques for
controlling invasive species have yet to be developed and because a substan-
tial portion of species in the United States have not even been described,
let alone assessed for viability. Thus, in addition to harming known endan-
gered or threatened species, NIS also further the loss of biodiversity by
threatening unprotected species, many of which already warrant or will war-
rant protection under the ESA. Although data on the plight of many
unprotected species are lacking, one study found that competition with or
predation by nonindigenous species affected 49 percent of the 1,880 pro-
tected and unprotected species considered in the study, all of which were
deemed imperiled.®” Tslands are especially susceptible to invasions; one esti-
mate, for instance, holds that 98 percent of birds and 99 percent of plants
on the islands of Hawaii are threatened by NIS.®® It is thus evident that the
culprits behind the loss of biodiversity in the United States consist of not
only domestic threats such as pollution and habitat loss but also unintended
biological consequences of global tourism and economic integration.

Domestic Legal Responses to Biological Invasions

In response to the mounting environmental, economic, and social costs
associated with NIS, the U.S. government has enacted two executive
orders and dozens of domestic laws and regulations. In addition, states
such as Michigan and California have adopted increasingly aggressive legis-
lation to combat the problem of NIS from ballast water discharge in their
lakes and ports.®® These measures, however, neither individually nor col-
lectively establish the overarching legal framework necessary to effectively
prevent or control invasions within the United States. Instead, they typi-
cally address vectors associated with certain NIS or authorize government
agencies to deal with particular aspects of the invasive species problem,
such as through regulation of certain commodities or establishment of tar-
geted eradication programs.®® Theoretically, if more comprehensive and
stringent domestic laws were passed and implemented in a manner
designed to intercept the numerous vectors of invasion, such laws could
prevent a significant portion of new invasions. In actuality, however, purely
domestic responses to NIS face a number of challenges that limit their
ultimate efficacy and suggest the need for multilateral regulation.

To begin with, it remains difficult to determine, even in principle, the
means and intensity with which regulators should pursue the interception
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of incoming vectors. The challenge lies in our inability to understand how
management-driven changes to the supply of arriving organisms affect the
likelihood of ensuing invasions.”” In particular, scientists are largely unable
to predict whether increases in the supply of a species will result in no
increase, a steady increase, or an exponential increase in its invasion suc-
cess.®> Even more perplexing is that the supply-response relationship for a
species likely varies extensively depending on the type of vector, the supply
and recipient regions, the time period between each stage of invasion, and
the habitat or ecosystem being invaded. Indeed, information on the biol-
ogy and ecology of invasive species in their native ecosystems does not
always form a reliable basis for predicting the species’ impact in its nonna-
tive environment, one with novel biological and physical conditions.®®
Thus, without understanding these multifarious and uncertain supply-
response relationships, regulators cannot reliably locate the appropriate
level and manner of interception necessary to reduce the probability of
invasions by a desired amount.®*

Even if U.S. regulators could pinpoint appropriate interception strat-
egies, solely domestic responses to NIS may face two additional setbacks.
First, other nations that supply vectors contaminated with invasive organ-
isms might adopt only partial or no measures to reduce contamination
rates at the site of origin, thus shifting the costs of invasion management
onto the United States, the recipient nation. An international coordinated
response, in contrast, would provide a forum in which the United States
could negotiate with other nations toward alternative, perhaps more sym-
metrical, cost- and responsibility-sharing arrangements. Second, and more
importantly, the most effective strategies to prevent biological introduc-
tions into the United States might be those that can be implemented only
outside U.S. jurisdiction. For example, one study on the transfer of insect
pests onboard cargo flights from Central America to Florida concluded
that the former was the best location to implement interception strat-
egies.®® Promising mitigation approaches included blocking insect access
to cargo holds on aircraft and reducing the number of insects near aircraft
during cargo loading®*—measures that lie beyond the reach of domestic
responses to biological invasions in the absence of cooperative efforts
between the United States and origin nations.

The urgency of developing and sharing strategies on invasive species
control prompted the global scientific community in 1997 to establish the
Global Invasive Species Program (GISP). Among its programmatic objec-
tives, the GISP aims to develop a worldwide information system on inva-
sive species, ultimately affording a strong empirical basis for strengthened
multilateral regulation of invasion vectors and pathways.®” Nevertheless,
few countries consider NIS a high priority or have coordinated plans to
minimize invasions within their own borders, let alone those of other
countries.®® A nation’s motivation for managing an invasion vector likely
depends on a combination of factors, including the magnitude of domestic
harm associated with invasions from the vector, socioeconomic judgments
about the importance of the harm abroad, the costs of managing the vec-
tor, and political barriers to effective management action. Even nations
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that consider NIS a high priority may lack the technological, scientific,
and financial resources needed to prevent invasions.’

Thus, if the United States desires to achieve the goals of the ESA, it
must reengage with the international environmental lawmaking process.
In practice, this means joining and strengthening the CBD, as well as
committing substantial financial and knowledge-based resources to those
nations that currently are unable to implement the convention’s obliga-
tions concerning biological invasions. Ultimately, the largely aspirational
language of the CBD must be supplemented by protocols or additional
agreements that provide specific directives with respect to NIS, in terms of
both minimizing the unintentional export of nonindigenous species and
maximizing the likelihood that arriving nonindigenous species will not
become invasive.”’

AIR QUALITY, TRANSBOUNDARY EMISSIONS, AND
THE ABSENCE OF BORDERS

In a manner similar to conservation of biodiversity in the face of NIS,
regulation of air quality in the United States appears to be a problem that
is unavoidably transnational in nature. To be sure, the international com-
munity has long recognized the problem of transboundary air pollution
between some countries, such as the United States and Canada or the
nations of the European Union. Indeed, the most significant international
arbitral decision on transboundary air pollution arose between the United
States and Canada and recognized the principle that a sovereign is prohib-
ited from using its territory to emit fumes that cause substantial and
clearly established harm to the territory of another sovereign.”"

Beginning in the 1970s, the world’s nations also began to acknowledge
problems of global atmospheric harm, including ozone depletion and cli-
mate change. In the past decade, however, emerging scientific evidence of
transboundary air emissions from East Asia and their impact on air quality
in North America has highlighted the fact that air pollution regulation is
much more deeply affected by extraterritorial activities than had been pre-
viously appreciated, even with respect to those areas of concern that tradi-
tionally have not been treated as global in nature or made the subject of
extensive bilateral or regional negotiation.

The Clean Air Act

The primary authority on air quality regulation in the United States is
the Clean Air Act (CAA), which was passed in 1970 with major amend-
ments in 1977 and 1990.”> The CAA requires the Environmental Protec-
tion Agency (EPA) to identify air pollutants whose presence results from
numerous or diverse sources and is expected to endanger public health or
welfare.”® For each of these so-called criteria pollutants, the EPA must
adopt national ambient air quality standards (NAAQS).”* Currently the six
criteria pollutants are ozone (O3), particulate matter (PM;¢ and PM; 5),
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carbon monoxide (CO), sulfur dioxide (SO,), nitrogen oxides (NOx), and
lead. Primary NAAQS for these criteria pollutants are set at levels to pro-
tect the “‘public health,” allowing an adequate margin of safety to protect
against unknown or disputed adverse health effects,”®> while secondary
NAAQS are set at levels to protect the “public welfare,””® including
effects on the environment, visibility, and climate.”” In a nod to federalism
concerns, each individual state decides how to achieve and maintain these
standards by developing a state implementation plan, which is submitted
to EPA for federal approval.”®

In developing these implementation plans, states are handicapped by
the fact that they must include within their planning anticipated emissions
from transboundary sources, such as actors in other U.S. states or foreign
nations,”” yet they themselves have little authority to control or influence
those extrajurisdictional sources. With respect to interstate emissions, vari-
ous attempts have been made over the years to increase consideration by
source states of downwind impacts, most recently through the EPA’s
Clean Air Interstate Rule, which attempts to reduce emissions of SO, and
NOy across twenty-eight eastern states and the District of Columbia.®”

With respect to international emissions, the CAA provides two avenues
of relief for states. First, states that demonstrate to the satisfaction of the
EPA that they would have attained the relevant NAAQS “‘but for emis-
sions emanating from outside of the United States” are exempt from vari-
ous penalties and are entitled to have their state implementation plans
approved, despite the plans’ actual failure to result in the requisite level of
air quality.®! Second, the CAA establishes a mechanism whereby foreign
countries may indicate to the EPA that U.S. air pollution emissions are
threatening to endanger public health or welfare in their territory.®?
Assuming that the administrator of the EPA accepts their claim, the
agency can then force U.S. states to revise their implementation plans to
mitigate the transboundary effects of their emissions. The procedure is
only available to nations that have granted “‘essentially the same rights” to
the United States,®® a reciprocity requirement that may indirectly help
states by prompting foreign nations to open their domestic air quality reg-
ulations to input from U.S. states that are harmed by foreign emissions.
Despite its apparent breadth, however, this provision has been seldom
invoked and, regardless, seems imperfectly designed for situations in which
pollution drift patterns are not themselves reciprocal, such that source
nations may be unlikely to extend legal privileges to U.S. states in the ab-
sence of some broader multilateral program.

One such nonreciprocal context of increasing significance involves East
Asian pollution. Studies of transcontinental pollutant transport over the
past decade reveal that several criteria pollutants emitted from East Asian
countries affect U.S. air quality, most severely along the Pacific Rim. Rapid
industrialization in East Asia has made the region a large and growing
source of NOx, SO,, CO,, and other atmospheric pollutants.84 Periodi-
cally, these pollutants are transported across the Pacific Ocean, a process
that can begin when airstreams called “warm conveyor belts” lift pollu-
tants approximately seven miles high into the upper troposphere.®® From
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there, the pollutants are transported rapidly across the Pacific Ocean and
over the west coast of North America. In winter, the entire transport pro-
cess can occur in as little as three days due to the presence of a strong jet
stream in the upper troposphere.®°

Scientists have observed various segments of this process using techni-
ques such as satellite imaging and air quality sampling, and they also have
estimated the extent to which transported pollutants impact air quality in
downwind regions through highly sophisticated computer models.*” The
emerging picture is that, while our understanding of intercontinental trans-
port is unmistakably deficient,®® air quality in the United States neverthe-
less is impacted in nontrivial ways by activities that occur across the
Pacific—activities that are only expected to increase in scope and intensity
as China and other Asian nations continue to experience rapid growth and
global integration of their economies. In that respect, the problem of inter-
continental pollutant transport represents a particularly clear demonstration
of why domestic environmental law must be more dramatically reconceived
to account for global ecological and economic interdependence.

The Consequences of Transpacific Pollutants for
Domestic Air Quality Regulation

One U.S. criteria pollutant with increasing East Asian origins is low-
level ozone, which affects the respiratory system and damages vegetation.
Ozone is not emitted directly into the atmosphere but instead is produced
from three ozone precursors—NOy, CO, and volatile organic compounds
(VOC)—each of which has natural and anthropogenic sources, including
fuel combustion.®” Asian emissions of these precursors can increase ozone
concentrations in the United States in two ways.

First, the United States receives periodic plumes of transpacific air con-
taining relatively high concentrations of ozone in the spring, when storm
and frontal activity in Asia is most prevalent.”® For instance, measurements
taken onboard aircraft off the coast of Washington State detected signifi-
cantly enhanced levels of ozone and ozone precursors during springtime
plumes of transpacific air.”* While the current impact of plumes on ozone
concentrations at low elevations where people live appears to be marginal,
researchers note that the future impact could be considerable.®? After
2020, for example, when Asian NOy emissions are expected to quadruple
from 1990 levels, plumes could increase springtime ozone concentrations
in California by 40 parts per billion by volume (ppbv).”® To put this num-
ber in perspective, the current NAAQS for surface ozone concentration is
80 ppbv, averaged over eight hours.”*

In contrast to the periodic nature of springtime plumes, the second
method in which Asian emissions of ozone precursors influence domestic
air quality is by steadily increasing the persistent “‘background” concentra-
tions of ozone in the United States.”® In particular, increased Asian emis-
sions of the ozone precursor NOx is believed to have caused a 30 percent
increase (10 ppbv) in background ozone concentrations along the western
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United States since the mid-1980s.® This inference is supported by a
computer model of global emissions, which calculated that if Asian anthro-
pogenic emissions tripled from 1985 to 2010—an estimate based on the
5 percent annual increase in East Asian energy consumption during the
late twentieth century—then monthly mean ozone concentrations would
increase by 2—6 ppbv in the western United States and 1-3 ppbv in the
castern United States.”” In western regions, such increases would more
than offset the benefits of a 25 percent reduction in domestic emissions of
NOy and hydrocarbons.”®

Researchers have also observed and modeled East Asian transport of
carbon monoxide. Periodic plumes of transpacific CO have been detected
from ground-level observatories in Washington State and confirmed by
computer models of global chemical transport.’” Moreover, like lower-
atmosphere ozone pollutants, the most significant impact of transpacific
CO for domestic air quality, according to some researchers, is its contribu-
tion to persistent background concentrations of CO in the United States.
Thus, even when plumes failed to produce observable spikes in CO levels
at a northern California observatory station, some 33 percent of the back-
ground CO at the site was determined to have Asian origins.'®°

Finally, particulate matter is an additional criteria pollutant with signifi-
cant connections to Asian sources, as dust storms originating from Asia
periodically transport particulate matter to the western United States.
Transpacific mineral dust is a naturally occurring phenomenon, originating
from deserts or dry lakes in Asia.'®" In China, a combination of factors,
including industrialization, population expansion, and land-use changes,
are believed to have expanded the size of deserts by 2 to 7 percent since
the 1950s.'%% Although the precise contribution of such anthropocentric
desertification to the severity of transpacific dust plumes is unclear,'®® pre-
liminary research suggests that the frequency of regional dust storms in
China has increased by 10 to 40 percent since the 1950s.'* Thus, as
desertification continues, it could increase the amount of transpacific min-
eral dust that the United States receives.'®

Currently, such dust periodically elevates particulate matter concentra-
tions in certain regions of the United States above the NAAQS, even to
the point of having triggered public air pollution advisory warnings in
northwestern parts of the United States.'®® Moreover, transpacific dust
undermines the goals of the Regional Haze Rule of the EPA, which requires
states to improve visibility conditions at national parks and wilderness
areas.'®” Computer models suggest that nationwide springtime elevations
in fine dust concentrations, which affect visibility in these areas, are due prin-
cipally to transpacific emissions that occur during April and May.!?®
Researchers also calculated that in 2001, such dust accounted for 41 percent
of the worst dust days in the western United States and for less severe but
still detectable increases in dust concentrations in the eastern United
States.'%”

If industrialization in East Asia continues on its present course, the
extraterritorial impacts of East Asian ozone precursors, carbon dioxide,
and aerosol dust particles will become only more pronounced. Increasingly
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severe plumes could contribute to periodic violations of U.S. air quality
standards, while background concentrations of pollutants could steadily
rise and redefine the lower limits of domestically achievable improvements
in air quality. In addition, scientists are only beginning to explore the
impact of East Asian emissions of mercury—a bioaccumulative neurotoxin
deemed ‘‘hazardous” under the Clean Air Act—on the global atmosphere
and on mercury concentrations in the United States.'°

As more is discovered about the various environmental, social, and eco-
nomic costs of Asian emissions, the need for U.S. regulators to seek coop-
erative relations with China and other countries will become increasingly
evident. As the next section describes, however, this multilateral moment
seems unlikely to arrive amid the predominance of a policy framework—
the welfare economic framework of risk assessment and cost-benefit
analysis—that fails to promote a level of national self-awareness commen-
surate with the demands of international dialogue.

RISK, WELFARE, AND THE VIEW FROM NOWHERE

As noted earlier, discussions within U.S. academic and policy circles
presently emphasize the RA/CBA policy framework as the surest route to
desirable environmental law and policy choices. Put succinctly, the RA/
CBA framework asks regulators to predict, weigh, and aggregate all rele-
vant consequences of policy proposals in order to identify those choices
that maximize collective welfare. Welfare consequences on the standard
account can include anything that is of significance to human well-being,
but must always be located within an individual citizen’s welfare function
(as opposed to some collective entity such as a community, a generation,
or a nation) and must always be converted in some fashion to a common
and continuous quantitative metric (as opposed to some qualitative metric
that would categorize certain rights or resources as inviolable). In this
manner, with its semblance of comprehensiveness and uniform treatment,
the RA/CBA procedure promises a method by which all relevant interests
will be accounted for, objectively and even-handedly, in the determination
of public policy.

Unfortunately, the RA/CBA exercise typically ignores or obscures from
view a host of significant modeling assumption questions. How do we
account for the actions and interests of other countries whose citizens
both depend on and affect shared resources? How do we incorporate the
needs of future generations whose circumstances and values are yet
unknown? Should we consider nonhuman life forms as interest-holders in
their own right, rather than merely as objects of valuation? Indeed, such
questions of international, intergenerational, and interspecies responsibility
can hardly even be posed within the language of the RA/CBA framework,
given that it excludes any notion of a separate and distinct political com-
munity that could be charged with reasoning through those questions.

Put differently, because the RA/CBA paradigm implicitly suggests that
environmental law and policy can be determined solely through empirical
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assessment of individual welfare consequences, it leaves no room for the
development of a subject-relative conception of environmental governance—
one in which the U.S. government perceives itself as having a relationship of
responsibility not just to its citizens but also to other countries, other gener-
ations, and, indeed, other life forms.

Steps in this direction—that is, the direction of a more reflective national
self-awareness—were made under some U.S. federal court interpretations of
the National Environmental Policy Act of 1969'!! and under a 1979 Carter
administration executive order,"'* both of which encouraged consideration
of extraterritorial environmental effects of major actions by U.S. government
actors. However, those requirements have been only tepidly enforced
and, thus, they have been inadequate to slow the shift in U.S. environ-
mental law and policy away from a national self-conception of leadership
and obligation.

It is worth noting that some authors argue that a separate or distinct
notion of national subjectivity in the manner just described ‘““may not even
be intelligible” and is, at least, of “obscure” moral relevance.''® They
argue that it would be unwise to reify into the policy domain the “‘raft of
baggage of personal attachments, commitments, principles and prejudi-
ces”'* that help to give contour to an individual’s subjectivity. They
argue instead that U.S. policy makers and institutions should be conceived
of as merely passive implementers of policies that have been calculated to
maximize welfare across individual members of the polity.

Such arguments, while correct to the extent that they recognize a larger
scope of causal potential and moral obligation for policy makers to prevent
suffering among the American citizenry, overshoot to the extent that they
draw no distinction whatsoever between the U.S. polity and the larger
causal order. After all, the same fundamental challenge that exists on the
individual level—pursuing desirable outcomes when one has opportunities
to act but also faces myriad constraints—also exists on the collective level.
Even robust institutional actors such as the EPA and the U.S. government
more generally confront a phalanx of forces that lie beyond their capacity
to control or predict: natural systems that escape precise probabilistic
understanding; foreign governments and actors that depend on and impact
shared resources; and unborn generations whose future needs and circum-
stances are a necessary but unknowable feature of any policy decision.

Under such circumstances, the U.S. government must perceive itself as
existing in a relationship of responsibility and dependency with others in
the international community, all of which are collective subjects of a natu-
ral order beyond their capacity to manage individually. Washington must,
in other words, govern its conduct according to carefully reasoned values
and aims within a context of both enormous potential and constraint,
while respecting others by appealing to #heir ability to reason and decide
within that same unavoidably tragic context. Many promoters of RA/
CBA, in contrast, defend their framework’s impartial welfare consequenti-
alism precisely because it promises to 7educe policy makers’ subjective dis-
cretion and judgment. They hope to eliminate such collective subjectivity
precisely because they believe ‘“‘regulation from nowhere”—attaching no
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special significance to the history, identity, or collective agency of the U.S.
political community—is the best means to avoid paternalistic, corrupt, or
otherwise misguided government action.

A number of studies and analyses suggest that this view is wrong, and
that the U.S. government’s RA/CBA framework simply changes the lan-
guage within which policy is distorted, contested, and cajoled.’*® Never-
theless, by its nature, the RA/CBA framework tends to suggest that
government policies are “hostage to what the facts turn out to show in
particular domains,”*'® such that no distinctive notion of collective decision-
making responsibility is deemed necessary or appropriate in the fashioning of
public policy. Indeed, rather than emerging from collective deliberation by a
political community, policies adopted under the RA/CBA approach are said
to ““inevitably and predictably” flow from the calculated effects of state
action.*!”

So conceived, however, the RA/CBA methodology is unable in the end
to account for the normativity of what the facts tell us. We are told, in
essence, that government policies are desirable because they maximize wel-
fare, but we no longer are able to perceive the political community that once
decided, collectively, to create institutions designed to maximize welfare.''®
A better view is one that permits greater interaction between the policy-
making apparatus and the American political community, enhancing in both
a sense of shared values, goals, and responsibilities—and enabling both to
recognize and consider the impact of their choices on the world outside.

Admittedly, this argument in favor of subjectivity in U.S. environmental
policy making cuts against currently dominant arguments for giving advo-
cacy groups, indigenous communities, business alliances, and other entities
greater legal standing and prominence vis-a-vis states in international
law."*® The argument of this chapter, however, does not deny the need for
a more inclusive policy-making discourse at the global level, nor does it
contend that the nation-state is an unproblematic vehicle for recognizing
and redressing policy problems with global environmental dimensions.
Instead, the argument simply contends that successful global environmen-
tal governance requires at a minimum something more than RA/CBA can
provide. Because the nation-state remains the primary geopolitical unit at
the dawn of the twenty-first century, the personality of nation-states must
be seen to encompass more than merely a set of instructions regarding
risk-assessment and social welfare-maximization. Instead, the nation-
state—and the U.S. government more specifically—must be seen as a re-
flective subject, capable of reasoning through its obligations not only to its
own citizens but also to those who reside within other communities,
whether geographically, temporally, or biologically dispersed.

CONCLUSION

Globalization does indeed come home, but where is home and who are its
denizens? Those entities or locations that appear to us as discontinuous—
those “‘nations,” ““territories,” and “persons’ that become the conceptual
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inhabitants of our legal geography—remain deeply embedded within biophys-
ical and sociolegal systems that resist ready dissection, comprehension, and
control. We are presented not with discrete natural environments connected
only by certain global commons substrates, nor with discrete political com-
munities connected only by certain channels of international commerce and
environmental impact. Rather, we are presented with a “‘complicated tissue of
events”?® both biophysical and sociolegal, in which even conventionally
domestic environmental problems must be viewed as global in scope and in
which politics and law accordingly must adapt to the challenge of ineradicable
interdependence among nation-states.

As argued throughout this chapter, existing environmental laws, both
domestic and international, are largely inadequate to deal with this chal-
lenge of deep ecological interdependence, especially as the rise of the RA/
CBA paradigm continues to overshadow alternative languages for perceiv-
ing and refining the United States’ national environmental identity. When
other nations appear within policy assessments merely as inputs to empiri-
cal calculation, environmental problems appear to be intractable; in such
noncommunicative contexts, the only available brand of rationality appears
to be that of purely strategic, self-interested behavior, a logic that seems to
narrow dramatically the scope of possible resolutions. In turn, the sense of
hopelessness accompanying this narrow instrumentalism leads naturally to
the conclusion, expressed prominently by dissenting jurists in the U.S.
Supreme Court’s first major climate change decision,'?! that domestic
environmental law should not be interpreted to encompass harms caused
by climate change and other global environmental processes, since unilat-
eral action by the United States could at best mitigate only a small portion
of those harms. The evidence reviewed in this chapter, however, suggests
that the dissenters’ reasoning would not only block the EPA from under-
taking to regulate greenhouse gas emissions but also would force the
abandonment of all manner of domestic environmental programs, includ-
ing species preservation and air quality regulation, since those programs
no longer can be considered independently of the extrajurisdictional deci-
sions that will in substantial part determine their efficacy.

In the long run, the RA/CBA approach not only may prove disruptive
to the project of reasoning through daunting moral issues that are not
included within the RA/CBA framework, such as international and inter-
generational environmental responsibility, but also may undermine even its
own attractiveness as a standard of social choice. Because an essential pre-
mise of the RA/CBA framework is that collective choice should passively
and impartially trace the results of an individualized welfare calculus, gov-
ernment policies on the RA/CBA account are not attached to any identifi-
able policy maker who bears responsibility for their content or effect. In
this manner, the framework unintentionally denies the basis on which
Americans perceive themselves as a distinct political community holding a
particular identity, history, and agency. Only by affording such a basis for
national subjectivity can the United States view itself as a responsible actor
on the geopolitical stage, standing in relations of dependency and obliga-
tion with respect to other countries. And only through such a relational
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viewpoint can the need for international leadership and cooperation—even
with respect to conventionally domestic environmental policy issues—be
fully recognized and addressed.

The view from nowhere s a view from home, and a myopic one.
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CHAPTER 4

Globalization through
Digitization

Anupam Chander

In 1770, a Hungarian civil servant unveiled his ‘“Mechanical Turk,” a
chess-playing machine, at the Schonbrunn Palace in Vienna. Inside the
machine was a chess master, who operated the machine through an inge-
nious mechanism that allowed him to see the board and move the pieces
while remaining carefully hidden. The ““Turk” of the title was a reference
to the figure of “an oriental sorcerer” placed atop the machine.! The
machine became celebrated through Europe and later America and intrigued
Napoleon Bonaparte and Charles Babbage, who both challenged it to a
match.? A quarter of a millennium later, Amazon would reprise this
Hungarian’s feat, but with a contemporary technological twist. Its website,
Mechanical Turk, would permit human beings to buy and sell “‘simple
tasks that people do better than computers” and then deliver the com-
pleted task via the Internet.® Today, the ghost in the machine making it
whirl could in fact be a Turk—or a Brazilian, Jamaican, Ghanaian, Indian,
Chinese, or American.

Amazon’s website has yet to catch on, but it is merely the tip of the ice-
berg. Today, ‘““an American family can outsource tutoring to an Indian
engineer, tax preparation to an Indian accountant, and medical diagnosis
to an Indian radiologist, and then sit for a portrait by an artist in coastal
China.”* Globalization now means that one can interact with, and receive
services from, people around the world nearly as easily as one could from
a storefront downtown. All this becomes possible because of the digitiza-
tion of information and the creation of digital communications networks.

Digitization has become an engine of globalization more generally—
speeding the cross-border mobility of goods, ideas, services, capital, and
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even people. Digitization makes it possible to order goods from retailers
around the world, dispensing with retail intermediaries. Ideas can spread
from Brazil to Bangladesh, or anywhere, through the Web. Service pro-
viders in the developing world can now hope to compete with service pro-
viders in the developed world via electronic networks. Capitalists can more
readily identify potential investments around the world, using the World
Wide Web and electronic payment networks. Beyond goods, services, and
capital, globalization through digitization is changing people. In the grandest
vision, cyberspace may

support the project of modern cosmopolitans by bringing people all over
the world into daily contact with one another. This kind of interaction will
bolster the cosmopolitan goal of diminishing the importance of national
borders in favor of an enhanced sense of our common humanity. Cyber-
space may ultimately hcgp make us think of ourselves as first and foremost
“citizens of the world.”

Using the Web, people can create transnational alliances focused on shared
interests, perhaps even developing a cosmopolitan attitude in the process.®

But this quickening of globalization made possible by digitization creates
pressures on law. The threat posed to intellectual property is well known,
as material uploaded in one country can be readily downloaded through-
out the world. More generally, globalization through digitization creates
increasing opportunities for regulatory evasion and regulatory competition—
evasion and competition that might at times be virtuous and at other
times corrosive. That this might be a consequence of the globalization of
information resulting from digitization should be expected. After all, much
of law regulates the dissemination of information. For example, laws
related to antitrust, securities regulation, consumer protection, intellectual
property, free speech, defamation, civil procedure, and national security all
control information flows. Even rules barring the unauthorized practice of
law represent information regulation. Thus, the emergence of history’s
most powerful platform for global information dissemination—a printing
press on steroids—will undoubtedly leave its mark on law, with that mark
only dimly perceptible today.

Take two examples: For a time in early 2005, it appeared that Canada’s
then-ruling Liberal party’s fortunes might be endangered by a blogger just
south of the border.” A Canadian court hearing allegations of corruption
in the Liberal Party had barred disclosure of the trial proceedings. But
ostensibly safe beyond the reach of Canadian Mounties, a Minnesota blog-
ger could thumb his nose at the order by publishing the allegations.®
Canadians could find the foreign blog readily through online links, news-
paper stories, and Internet searches. ‘““‘Every Canadian with a computer can
sit down and read it,”” an editor of the Globe and Muail observed, “but we
can’t publish it.””’

From its Mountain View, California, headquarters, Google offers its
services worldwide. Google allows individuals to build Web-based com-
munities via its Orkut social-networking service. That service has proved



Path: K:/GWD-CRAWFORD-05-0408 /Application/GWD-CRAWFORD-05-0405-004_V2.5a

Date: 8th July 2008

Page Number: 75

Time: 18:43 User ID: sebastiang BlackLining Enabled

GLOBALIZATION THROUGH DIGITIZATION 75

widely popular in Brazil, but a few have used it to create communities for
racist and anti-Semitic messages and child pornography, actions illegal
under Brazilian law.'® When Brazilian prosecutors sought information from
Google’s Brazilian subsidiary about the identities of those supplying such
information, Google’s subsidiary said that it could not, because such infor-
mation resided on Google’s California servers, over which the subsidiary
had no control. A Brazilian judge then reproached Google for evincing a
“profound disrespect for national sovereignty.””'! Google reportedly main-
tains a “‘policy of keeping data about its users in the United States to pro-
tect it from disclosure to foreign governments.”'? Brazilian authorities
readdressed the subpoena to Google’s Silicon Valley headquarters, and Goo-
gle promptly complied.'?

Both these cases demonstrate the use of an offshore site to deliver con-
tent into countries where that content may be illegal. In each case, the
United States was the offshore base for delivering such content. But con-
sider a third case. The online gambling site PartyGaming, operating from
its headquarters in Gibraltar, with its computer servers in a Mohawk In-
dian reserve in Canada, its marketing office in London, and a workforce
based mainly in Hyderabad, India, allows anyone with Internet access
around the world to gamble.'* Although the U.S. Justice Department
declares online gambling to be illegal under federal law, PartyGaming
listed on the London Stock Exchange in 2005. The week the company
went public, the New York Times business pages opened its story on the
firm as follows:

As a rule, companies don’t often draw attention to business practices that
could land their executives in jail. But for PartyGaming PLC, potential ille-
galities aren’t just a secret hiding in its business plan—they are the center-
piece of its business plan.*®

PartyGaming apparently has no assets in the United States, where it would
risk forfeiture in the event of an adverse judgment, and none of its officers
and directors live in the United States. Yet of its “$600 million in revenue
and $350 million in profit in 2004, almost 90 percent came from ...
American gamblers.”'® The Times noted that in 2004, “players in the United
States make up three-quarters of the [online gambling] market.””!” By 2006,
this number had fallen to half.'® However, “American law enforcement
argues that providing online poker is simply illegal.”**

Globalization through digitization holds much promise for the United
States and other countries. But it also brings us increasingly (if figura-
tively) face-to-face with foreign law—and thus leads to pressure on compli-
ance with U.S. law. My claim here is that there will be increasing pressures
on domestic law from globalization through digitization, but that coun-
tries have tools at their disposal to help manage (but not eliminate) such
pressures. Of course, where regulation is oppressive and contrary to human
rights, regulatory evasion should be encouraged, not condemned. Indeed,
Google’s policy of locating its servers on American shores might be con-
ducive to exactly such subversion in the service of human rights (imagine
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the impact of this policy on Chinese dissidents using Google’s computers).
But for liberal democratic states, the ability to exploit the Internet to per-
form an end run around local law is deeply troubling. Left unattended,
footloose net-work providers might imperil domestic laws, replacing local
law with the regulation, if any, of the ISP’s home country. As I will
describe, the United States, at least, has significant means to manage such
pressures.

My argument proceeds as follows. The section titled “Globalization
through Digitization: People” begins on a sanguine note, discussing some
of the ways in which digitization spurs globalization by fostering commu-
nication, increasing global understanding, and deepening links among dia-
sporas and other affinity groups. The ensuing sections temper this
optimism by exploring some of the risks posed by globalization through
digitization, taking the example of securities and services. ‘‘Globalization
through Digitization: Capital” describes how the Internet imperils domes-
tic securities regulation by providing ready access to foreign capital mar-
kets (and their accompanying foreign regulatory regimes). I describe the
moderate response of the U.S. Securities and Exchange Commission
(SEC) to foreign securities offerings made available by the Internet, noting
how it insists on U.S. law for significant purchases, but allows for some
level of regulatory leakage. ““The Globalization and Digitization of Intel-
lectual Property” examines the risks to intellectual property holders posed
by globalization and digitization through case studies of Kazaa and
AlIOfMP3.com, both Web-based services that allow for the distribution of
copyrighted materials worldwide without appropriate licensing. The case
studies reveal that countries are not entirely at the mercy of such compa-
nies and have varying abilities to assert their laws in the face of global in-
formation providers.

GLOBALIZATION THROUGH DIGITIZATION: PEOPLE

The Internet has brought humankind together in ways heretofore
impossible. Blogs, online chats, video conferencing, YouTube, Web pages,
MySpace communities, VoIP (Internet telephony), multiplayer online games,
and virtual worlds allow people to communicate instantaneously across
political boundaries. The rise of the Internet has quickened the pace of
the globalization of people dramatically. While geography has hardly
become irrelevant,?® political borders increasingly do not delimit the range
of human interactions. Via the Internet, the world comes to our door-
steps, indeed inside our homes, every day. Globalization comes home—
and changes us upon arrival.

Globalization through digitization affects, for example, the relationship
of expatriates to their homeland.>’ On China.com, people of Chinese
descent can find a community dedicated to their special concerns.*? Tinig.
com allows young Filipino “‘netizens” across the world to find each other,
converse in Tagalog or English, and address the many issues of the Filipino
diaspora.®® Tsinoy.com focuses on Filipinos of Chinese descent.?* People
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of Scottish descent might congregate online at ElectricScotland.com,
which seeks to “‘bring Scots and Scots’ descendants together from around
the world.””?® The Irish diaspora mizght find information about ‘‘roots”
and “traditions” at IrishAbroad.com.?® Yahoo! lists more than a thousand
websites devoted to “cultures” from Acadians to Zimbabweans.>” Many
of these sites allow chats among the participants, provide bulletin boards
for discussion, and organize special community events.>® People can read
newspapers from their homelands on a daily basis and even listen to radio
stations.”” The Internet thus makes it easier for people living in diaspora
to maintain ties to family and homeland.
This has changed how the expatriate is viewed in her homeland:

While once the emigrant was remembered in her homeland through yellow-
ing photographs and eventually, perhaps, forgotten to history or even cursed
as a traitor, the emigrant today is celebrated, reconfigured as heroine. Los
olvidados became los heroes. This reconfiguration has arisen through a conflu-
ence of events, some technological, some economic, and some politicaLsO

The Internet would not have had the same globalizing impact on
people were it not for a fundamental design principle of the Internet:
“end-to-end design.”! This principle holds that the intelligence in the
network lies principally at its endpoints.** Rather than relying upon cen-
tralized authorities,** the Internet depends upon the contributions of its
end users. The World Wide Web deepens this design principle: an impor-
tant democratizing feature of the Web is that it enables anyone to become
a content provider even with little capital equipment or technical knowl-
edge.®* Tim Berners-Lee, the inventor of the Web, insisted that an editor
be built into the Web browser, thereby allowing the user not only to view
websites but also to create them.*> Moreover, unlike a specialty newspaper
or magazine, the content of a website becomes relatively widely accessible
because of the increasing ubiquity of the Internet. In this way, even minor-
ity communities that are not well endowed with resources can use the
Web to communicate widely.*®

The Internet and the Web thus allow an end user to make an end run
around the mainstreaming of mass media intermediaries.®” This is not to
deny that much of the Web has come to follow a centralized, mass media
content producer—consumer model,*® with a few commercial websites receiv-
ing a large percentage of all visitors. Yet minorities who desire to find (or
create) their own communities on the Web can readily do so. The Web thus
brings us closer to the ideal of a “semiotic democracy,” in which all individ-
uals have the power to participate in the process of meaning making.*”

The digital globalization of people does not necessarily mean the dis-
appearance of particularity in favor of a globally homogenized person.
Instead, it will likely mean the increased interpenetration of the diverse
peoples of the world. The Internet might prevent the erosion of their his-
torical identity as these peoples cross borders. Online communities, such
as Orkut, Facebook, and MySpace and community sharing sites such as
YouTube provide opportunities for individuals and groups to spread their
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message and their memberships around the globe.* Tamil youth in
Canada have employed Facebook to organize a political walkathon from
Toronto to Ottawa.*! At the same time, “second and third-generation ref-
ugees in India are actively networking on sites like Orkut, Facebook, and
Hi5.”*? Tibetans in India have “spread their campaign for a free Tibet”
via such sites, while Bangladeshi refugees in India have found ‘‘comfort
and solace in each other’s company,” albeit virtually.**> YouTube simulta-
neously hosts videos depicting atrocities in Ethiopia and others depicting
Addis Ababa as a prime travel location.**

At its best, cyberspace assists in the cosmopolitan project of creating a
brother- and sisterhood of humankind.*> This may be part of the Web’s
engineering: as Berners-Lee writes, “Hope in life comes from the inter-
connections among all the people of the world.”*® Rather than being
forced by geography to associate only with our physical neighbors, the
Internet frees us, to some extent, of physical constraints in the friendships
and personal relationships we maintain. Through such transnational inter-
actions, the Internet might help to break down the differences between us
and the “Other.” Through cyberspace, individuals might gain an increas-
ing sense of common membership in the world and a respect for the com-
mon humanity of people all over the globe.

GLOBALIZATION THROUGH DIGITIZATION: CAPITAL

Once an international trader himself, former U.S. treasury secretary
Robert Rubin writes about the impact of fiber-optic cable on the move-
ment of capital across borders:

Throughout most of the 1980s, emerging-market sovereign debt had been illi-
quid, changing hands only in privately negotiated transactions with large point
spreads. In 1995, highly liquid capital moved at the speed of light through fiber-
optic cables. Traders had an array of terminals on their desks, with complete in-
formation about all prices at all times. Orders could be executed at any hour. The
result was that developments in markets in one place could have instantaneous
effects in any other place, and crises could spread much more rapidly.*”

Rubin understands the revolutionary impact of digitization on interna-
tional finance. With real-time information about financial markets worldwide
available at one’s fingertips, money zooms around the globe at ever-greater
speeds.

Given the ease with which even an ordinary person, one without a
Bloomberg or Reuters finance workstation, can now purchase and trade for-
eign assets, the possibility of direct investments by individuals in foreign
assets has mushroomed. Some individuals seek foreign investments not to
diversify their portfolios or to maximize return, but to act upon their attach-
ments to a foreign land. Some invest in what I have elsewhere called ““dias-
pora bonds,” ““debt instruments offered by a homeland government to raise
capital principally from its diaspora.”*® Such activity itself is spurred by the
greater connections to faraway lands enabled by the Internet.*”
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Investments in securities abroad by Americans raise a regulatory con-
cern. Few jurisdictions have as well-developed a legal framework for regu-
lating the securities markets as does the United States. Will the American
investment bring with it American regulatory scrutiny—especially the awe-
some weight of the U.S. securities regulation regime? After all, the Ameri-
can regime is, on its terms, mandatory; investors may not opt out.>® Yet,
in a line of cases involving the Lloyd’s insurance markets, seven circuit
courts have been willing to enforce a waiver of U.S. securities law protec-
tion in favor of fraud actions under English law in English court.>!

In 1998, the SEC suggested that American legal protections might be
waived in yet another manner. In its interpretation of whether a securities
offering conducted abroad but made available over the Web would require
registration under the U.S. Securities Acts, the SEC concluded that it
would require registration only where “Internet offers, solicitations, or
other communications are targeted to the United States.”®* But is not
a Web page by its very nature targeted at everyone equally around the
world? The SEC itself notes, ““Information posted on a Web site ... is not
sent to any particular person, although it is available for anyone to search
for and retrieve.”” The commission explains that a Web offering would not
be considered to “‘target” the United States if the issuer implemented
“measures that are reasonably designed to guard against sales or the provi-
sion of services to U.S. persons.” This, of course, leaves a loophole: as
long as the foreign offering is not targeted at the United States, Americans
might still invest in such offerings without those offerings being registered
with the SEC. How could Americans do so? By evading the ‘“‘measures that
are reasonably designed to guard against sales or the provision of services to
U.S. persons.”

The SEC anticipated such manipulation: “We recognize that U.S. per-
sons may respond falsely to residence questions, disguise their country of
residence by using non-resident addresses, or use other devices, such as
offshore nominees, in order to participate in offshore offerings of secur-
ities or investment services.”” But as long as the issuer was not ““on notice”
of the evasion, the SEC would not hold the issuer responsible for the sale
of an unregistered security to an American investor:

In our view, if a U.S. person purchases securities or investment services not-
withstanding adequate procedures reasonably designed to prevent the pur-
chase, we would not view the Internet offer after the fact as having been
targeted at the United States, absent indications that would put the issuer
on notice that the purchaser was a U.S. person. This information might
include (but is not limited to): receipt of payment drawn on a U.S. bank;
provision of a U.S. taxpayer identification or social security number; or, state-
ments by the purchaser indicating that, notwithstanding a foreign address, he
or she is a U.S. resident.>

Thus, a determined U.S. investor can make investments in foreign secur-
ities via the Internet without the protections of securities registration with
the SEC under U.S. law. She might do so by opening a foreign bank

50

51

52

53



Path: K:/GWD-CRAWFORD-05-0408 /Application/GWD-CRAWFORD-05-0405-004_V2.5a

Date: 8th July 2008

Page Number: 80

Time: 18:43 User ID: sebastiang BlackLining Enabled

80 GOVERNMENT AND Law

account, using a foreign address, and denying that she is American. On the
other hand, the determined issuer might seek to establish an investor’s loca-
tion independently through geolocation technology based on her computer’s
Internet Protocol address and other information, but this technology is
imperfect and again subject to evasion by a determined person.>*

The SEC’s willingness to forgo registration requirements for foreign
securities offers on the Internet as long as they are not targeted at Ameri-
cans does not mean that American investors waive all U.S. securities law
protections. The fundamental antifraud provision, Rule 10b-5 under the
Securities Act, should still be available, just as it is in private placements,
as long as there is sufficient nexus with the United States (namely, the use
of a ““means or instrumentality of interstate commerce’’—which might be
satisfied by the use of the Internet itself to facilitate an investment by an
American from the United States). (A plaintiff bringing a claim would also
have to hurdle limits on the exercise of personal jurisdiction imposed by
the Due Process Clause of the U.S. Constitution.)

Why might the SEC be willing to allow many foreign issuers making
offerings over the Internet not to register, knowing that there will some
Americans who will invest without the benefit of the SEC’s review of the
company’s disclosure? Two rationales seem especially compelling, though
neither may be entirely decisive. First, there are practical limitations on the
SEC’s enforcement powers. The SEC would find its capacity strained to
review all securities offerings around the world that employ the Internet,
and many foreign companies might not comply with a demand that they
viewed as excessive. Second, the SEC might recognize the threat that a
leakproof rule might entail to the possibility of securities transactions via
the Internet. If every state responded in kind, the burdens on any com-
pany planning such a method would be enormous. The Australian Secur-
ities and Investment Commission suggested as much when it declared that
it would “‘not generally seek to regulate offers, invitations and advertise-
ments that have no significant effect on consumers or markets in Aus-
tralia.”®® Tt explained: “If every regulator sought to regulate all offers,
invitations and advertisements for financial products that were accessible
on the Internet in their jurisdiction, the use of the Internet for transac-
tions in financial products would be severely hampered.””®®

The example of securities regulation shows how countries are recogniz-
ing the threat that the Internet revolution brings to various local regula-
tory regimes. The United States has not opted for one important
alternative in the face of such a challenge—individual choice in securities
regulation regime. Individual choice would effectively become largely lais-
sez-faire, leaving individuals to manage their own risks (with the hope that
market professionals would assure that the risk factor of the selected legal
regime was impounded in the price of the security). Scholars promoting
this approach have proposed that the United States make its national
securities regulatory regime optional rather than mandatory, permitting
issuers and investors to safeguard their investment through alternative legal
regimes.®” Such an approach might create the most efficient regulatory
system, though this conclusion has been contested.
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The SEC has adopted a middle position. It has rejected laissez-faire, but
at the same time it has not insisted on perfect enforcement in the face of
this threat. It has ceded some ground, accepted some regulatory leakage,
but required compliance in the main.

THE GLOBALIZATION AND DIGITIZATION OF
INTELLECTUAL PROPERTY

The impact of digitization on intellectual property has been widely noted.
The Internet makes it possible to disseminate copyrighted works around
the world readily without permission of the copyright owners. Govern-
ments and intellectual property owners have employed an array of tactics
to protect intellectual property. Most prominently, the United States
pressed for adoption of a global substantive minimum intellectual prop-
erty protections regime as part of the new World Trade Organization
(WTO), which came into being in 1995. The Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS) commits WTO
member states to protect copyrights, trademarks, patents, and related
rights. The threat of WT'O-sanctioned retaliation against countries that fail
to live up to their TRIPS commitments have led many nations to improve
protections for intellectual property as it crosses national boundaries.’®
The United States has sought to supplement these WTO rules on intellec-
tual property rights by including provisions in its various bilateral free
trade agreements.

Two recent cases, one involving Kazaa and the other AIOfMP3.com,
demonstrate the nature of the threat posed to U.S. protection of copy-
rights, as well as how those threats can be ameliorated. Both firms have
employed foreign platforms to offer services that often violate the copy-
rights of the American music industry, though their level of culpability dif-
fers sharply.

Kazaa, a leading peer-to-peer file trading system, was founded in the
Netherlands by a Swede and a Dane, but it is programmed from Estonia
and now run from Australia and incorporated in the South Pacific nation
of Vanuatu.®® Kazaa was launched by the company Consumer Empower-
ment in the Netherlands in 2001, but the Dutch music-publishing body
Buma/Stemra sued it for copyright infringement soon thereafter. After an
adverse November 2001 trial court ruling, Consumer Empowerment sold
Kazaa to newly incorporated Sharman Networks, headquartered in Aus-
tralia and incorporated in Vanuatu.

Ironically, Kazaa’s flight may have been unwise. In 2002, a Dutch appeals
court reversed the earlier ruling, holding that Kazaa provided a number of
worthy uses and could not be held responsible for the members who
used the service for copyright infringement.®® The Dutch Supreme Court
affirmed the appellate ruling the following year.®? But the rulings came
too late; the software’s new owner, Sharman Networks, faced suits both in
Australia and in the United States. Kazaa’s location on the other side of
the world did not guarantee immunity from due process in the United
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States. A federal district court in California ruled that it had personal juris-
diction over Sharman on either one of two separate grounds: the large
number of California users of its service;*® and the fact that Sharman ““is
and has been well aware of the charge that its users are infringing copy-
rights, and reasonably should be aware that many, if not most, music and
video copyrights are owned by California-based companies.”®* In 2006,
Sharman reached a global settlement with the plaintiffs, agreeing to pay
music studios $100 million and another undisclosed sum to movie stu-
dios.®® It promised as well to restructure its service to bar most copyright-
infringing works.

Could Sharman not simply retreat to another jurisdiction from which
to offer its powerful yet controversial service? Why would it choose to set-
tle instead? The reason is that the American and Australian lawsuits threat-
ened its ability to raise revenues through advertising and other services. If
it hoped to avoid a never-ending cat-and-mouse game that would under-
mine its ability to make money, Sharman needed to eliminate the legal
threat it faced.

Of course, the same will not be true of all such services. So-called dar-
knets, for example, promise to allow individuals to share information but
mask the identity of all the parties involved.®® Such systems allow sharing
among a group of trusted users. Some have suggested that darknets make fu-
tile the efforts to protect copyrighted works through digital rights manage-
ment. But darknets require a significant degree of sophistication from users,
thus eroding their user base. But the prospect of open-source, not-for-profit,
peer-to-peer systems suggests that unauthorized distribution channels will
long remain a thorn in the side of the copyright-protected industries.

Complicating governmental efforts to enforce their rules in cyberspace
is the ““end-to-end” nature of the Internet. Rather than relying on a cen-
tral, top-down hierarchy for disseminating information like television, the
Internet allows individuals worldwide to communicate directly with each
other. The absence of a central authority to mediate information flows
hampers regulatory efforts. Yet, perhaps alternative choke points for the
Internet might yet be found.

One significant choke point for the Internet is the domain name sys-
tem. Information is most readily accessible if it has a single, static address
in cyberspace. The domain name system provides such a function. Just as
in any property registry, the need for each Web address to have a unique
translation to a particular computer requires a single authority to manage
that translation.®” Currently, that authority is the Internet Corporation
for Assigned Names and Numbers (ICANN), a California nonprofit corpo-
ration, which receives that authority through a U.S. Department of Com-
merce contract. JCANN retains the power to set the rules for global
domain name spaces such as ‘““.com,” ‘““.net,” and ‘“.info,” but transfers
authority over country domain name spaces to the appropriate govern-
ments of the countries themselves. ICANN has stayed largely aloof from
individual complaints about particular websites.

An even more concentrated point of control turns out to be the “root
server’’>—the computer database that serves as the registry of domain
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names. For “.com” and ““.net” domains, the root server is maintained by
VeriSign in Herndon, Virginia—in comfortable proximity to Washington,
D.C. Accordingly, the local federal court has attracted a large number of
domain name disputes—especially those where the claims are brought iz
rem against a domain name held by a foreign party. Thus, the ultimate
power over the ‘“.com’ and ‘““.net” domains rests with a federal district
court in Virginia, the Fourth Circuit Court of Appeals, and (though it has
never taken a domain name case) the U.S. Supreme Court.

The limit on this power is the ability of states and private parties to
defect: ““If any country becomes disaffected with [ICANN’s] management

. it could opt out of it in favor of a parallel Internet system.”®® Of
course, ‘‘because of network effects, opting out of the current domain
name system would carry a high price.”®® One might imagine the Euro-
pean Union or China mustering the will to offer an alternative system
given a sufficiently noxious move by the United States to assert control,
but the challenges would be enormous.

Consider the pressure points available to American studios alarmed at
the growing popularity of AIIOfMP3.com, a Russian website that allowed
individuals worldwide to download a huge catalog of songs at a fraction of
the cost charged by licensed services:”® “Sold by the megabyte instead of
by the song, an album of ten songs or so on AIIOfMP3 can cost the
equivalent of less than $1, compared with 99 cents per song on iTunes.””!
Some described AlIOfMP3 as an ideal music download site: as one tech-
nology website said, “From a consumer standpoint, AIIOfMP3.com was
pretty close to the perfect music service—dirt cheap, easy to use, and the
choice of how you wanted your music encoded. Oh, and no DRM [digital
rights management].””? The fact that AlOfMP3 did not bother to license
its content from the content holders also meant that it could offer up a
music catalog that covered music unavailable on many or all licensed serv-
ices; for example, it offered the entire Beatles catalog long before any part
of that catalog appeared on iTunes. What made AIIOfMP3 especially trou-
blesome for record companies was its claim that it activities are legal under
Russian law:

The availability over the Internet of the AlIOfMP3.com materials is author-
ized by the license # LS-3M-05-03 of the Russian Multimedia and Internet
Society (ROMS) and license # 006/3M-05 of the Rightholders Federation
for Collective Copyright Management of Works Used Interactively (FAIR).”?

The Russian license arguably permitted the online sale of music upon
the payment of a 15 percent royalty to the Russian collecting society, with-
out requiring individual negotiation with copyright holders. The site’s par-
ent company, MediaServices, declared through its director general, Vadim
Mamotin, that the site ‘“‘remunerates artists by paying 15 percent of its
revenue to a collecting agency, the Russian Multimedia and Internet Soci-
ety, or ROMS by its initials in Russian.””* ROMS offered its public sup-
port for AllIOfMP3; its general director Oleg Nezus said that
“AllOfMP3.com’s activity is quite legitimate.””> In fact, ROMS licensed
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AlIOfMP3 (and later, it appears, that website’s successor Mp3Sparks). Accord-
ing to one report, “ROMS says the Russian constitution gives it the right to
license music to AIOfMP3.com, even if it has not obtained permission from
the copyright holders.””® ROMS collected royalty payments from the down-
load site on behalf of record companies and artists, but it apparently “had
few takers” when it came to distributing the royalties obtained for AllOfMP3
downloads.””

The site’s claim to legality in Russia gained some support from a Rus-
sian arbitral ruling that Visa International could not refuse to process
credit card transactions for a similar site because that site was legal in Rus-
sia.”® According to one report:

Internet-Audit, the owner of alltunes.com, sued Rosbank, the Russian agent
of Visa, the international payment system and its affiliate United Card Serv-
ices, the acquiring center. The Moscow Arbitrary Court decided that Visa’s
unilateral refusal to accept the payment operations was illegal, considering
that, according with the copyright law, neither IFPI or VISA were the right
holders representatives.

Indeed, until the U.S. government’s intervention, which I detail later,
the Russian authorities seemed willing to let the company operate with im-
punity. By 2006, the website, which claimed five million subscribers,*® had
became one of the 1,000 most popular websites in the world.®!

The website eschewed its responsibility “for the actions of foreign
users’ and advised users to consult local counsel. However, it suggested
that downloading such material may well be legal in the United States:

There are at least several statutes, each of which, should allow users to access
our service in the U.S.; such as 17 U.S.C. §§ 602(a) (the “Importation for
Private Use Exception”); 1008, 1001 (the “iPod Exception”); 109 (the
“First-Sale Doctrine/Anti-‘Double-Dip’ Exception”); 107, 117 (the “‘Fair-
Use/Backup Exception”); among others.?

The references to an iPod Exception and a First Sale Doctrine /Anti-‘Double
Dip” Exception are entirely misleading. However, the website’s backers were
not entirely confident of the legality of the offering, refusing to list any con-
tact person or physical address on the website. Indeed, the New York Times
tracked down a responsible party to a Moscow address only by examining
the site’s domain name registration.®?

If Russian authorities refuse to test the proposition that Russian law per-
mits this website to offer downloads across the world, what can American
music studios do? The case of AIOfMP3.com reveals that American stu-
dios were not entirely at the mercy of this foreign enterprise conducted
from Russian soil. First, the U.S. government could use diplomatic pres-
sure, including special leverage it had because of its effective ability to veto
Russian admission into the World Trade Organization. Second, as we will see,
AllOfMP3.com’s domain name proved to be that company’s Achilles’ heel.

In 2006, the U.S. government sought to use the bargaining chip of
entry into the WTO to encourage Russia to shut down AlIOfMP3 and to
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enforce foreign copyrights, especially copyrights held by American compa-
nies. U.S. Trade Representative Susan Schwab made the threat quite explicit:
“I have a hard time imagining Russia becoming a member of the WT'O and
having a Web site like that up and running that is so clearly a violation of
everyone’s intellectual property rights.”®* Schwab described AIIOfMP3 as
the “poster child” for illegal music sales over the Internet.®> Neena Moor-
jani, the chief spokesperson for the Office of the U.S. Trade Representative,
had even sharper words: “AllofMP3.com is the world’s largest server-based
pirate website,” she declared.®®

The pressure yielded some results. Russian prosecutors charged Denis
Kvasov, a former owner of AlIOfMP3, with copyright infringement. If con-
victed, Kvasov faces a jail term of three years and a penalty of half a million
dollars, payable to American music companies EMI, Warner, and Universal.?”
Russian prosecutors also filed a suit against MediaServices managing direc-
tor Vadim Mamotin.®®

In July 2007, AIOfMP3 was shuttered. According to one report, “‘the
Office of the U.S. Trade Representative in Washington said Russian
authorities severed the connection between the company, Media Services,
and its Internet service provider, Master Host, using a court order.””®”
“This action follows months and years of the U.S. government, Congress
and industry urging Russia to step up its protection of intellectual prop-
erty,”” Gretchen Hamel, spokesperson for the U.S. Trade Representative,
said in a statement.’® Trade Representative Schwab was not entirely satis-
fied, however: “We are concerned that its piracy activities appear to have
migrated to other Web sites based in Russia.””*

Indeed, the American victory may have been somewhat phantasmal.
AllOfMP3’s owners seem simply to have migrated their business to
another domain name, Mp3Sparks.com. According to one report, ‘“The
victory ... was short lived: The same company behind AlIOfMP3.com has
launched a similar site that resembles the shuttered service, provides the
same legal disclaimers and sells songs at a fraction of the price of iTunes.”*?
Mp3Sparks follows AIOfMP3 in declaring its purported compliance with
the letter of Russian law, citing a license from a Russian collective rights
society (though the license number is different from the one cited by
AlIOfMP3).°®> One presumes that the U.S. Trade Representative will not
be entirely satisfied with the Russian authorities’ forceful action against
AllOfMP3 if similar action does not follow against its successors.

What’s more, the parent company, MediaServices, may itself have
migrated. According to a lawyer for the international recording houses,
the real owners ‘“‘are hard to trace. We only know that a Cyprus-based
company recently bought and now operates Mediaservices.”* This move
shares some similarity with the approach adopted by Kazaa’s owners, who
sold the software to a foreign company in the middle of their legal woes.

The domain name allows an alternative line of attack. Even a Moscow
address may not prove an insurmountable obstacle for enforcement efforts
entirely within the United States. When the recording industry filed a
copyright infringement suit against AlIOfMP3 recently in federal court in
New York City, it sought the usual statutory damages (amounting to
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billions in this case, not the half-million sought by Russian authorities),
but it also sought the company’s domain name. While the RIAA may find
it difficult to enforce any award of monetary damages, it will likely find
VeriSign readily compliant when served with a federal court order to trans-
fer the ownership of the domain name from a Russian to an American en-
tity. Of course, following such a judgment, the owners of AIIOfMP3
would likely migrate its content to another domain name, but this would
just recreate Kazaa’s cat-and-mouse problem—which will prove painful for
both the recording industry and AIOfMP3’s users.
A Whois registry search for Mp3Sparks.com reveals the following:

Domain Listing Agent mp3sparks.com@domainlistingagent.com
P.O. Box 927010
San Diego, CA 92192-7010
United States
Phone: +1 (858) 731-1701

Record last updated on 2007-07-04 00:00:00
Record created on 2006-08-15 00:00:00
Record expires on 2008-08-15 00:00:00
Domain servers in listed order:

nsl.abac.com 216.55.128.4

ns2.abac.com

Registration Service Provider: AplusNet(APRO)
apro-n4e-racc@abac.com

http://www.aplus.net

Registrar: NAMES4EVER, http:/, /www.names4ever.com”>

This information shows that the owner of Mp3Sparks purchased its
domain name through a registrar, Names4Ever, owned by a California cor-
poration, Abacus America.”® In addition, the owner of Mp3Sparks did
so through a service, domainlistingagent.com, that promises anonymity
to the owner. According to Web host Aplus.Net (also owned by Abacus
America), “Our sister company, domainlistingagent.com, enters its own
contact information rather than yours into the Whois database. This allows
you to manage your online Whois identity with complete privacy.””®” The
servers used by the site are at abac.com, also run by Aplus.Net, which owns
a large server facility in San Diego and has its headquarters in Kansas.”®
The choice of an American registrar and (potentially) American servers is
especially surprising for a company that is actively engaged in violating U.S.
copyright law. The selection of American entities will make it easier for
a U.S. court to enforce any judgment enjoining Mp3Sparks’s continued
operation.

While ““.com” sites are ultimately under the jurisdiction of a Virginia
court, sites with a country ending are typically not so easily subjected to
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American jurisdiction. The website musicmp3.ru, for example, competes
with Mp3Sparks, but does so from a Russian-controlled domain name and,
according to a Whois inquiry, a Russian server:

domain: MUSICMP3.RU

type: CORPORATE

nserver: ns.musicmp3.ru. 83.102.152.178
nserver: ns4.nic.ru.

nserver: ns8.nic.ru.

state: REGISTERED, DELEGATED
person: Vadim V Vasilyev

phone: +7 351 2354213

e-mail: V.V.Vasilyev@inbox.ru
registrar: RUCENTER-REG-RIPN
created: 2003.11.22

paid-till: 2007.11.22

source: TC-RIPN®?

The recording industry found another pressure point in the credit card
services on which sites like AIIOfMP3 rely to obtain payment. In October
2006, Visa suspended its service to AlIOfMP3, citing “legislation passed
in Russia and international copyright law.”!°® Of course, when AIOfMP3
migrated to another site, the copyright owners had to ask Visa to extend its
ban to that new site as well—and would need to do so repeatedly. Yet, thwart-
ing a website’s access to financial intermediaries is one of the most highly
effective methods of interrupting a service supplied from a foreign country.

The recording industry pursued yet another approach: censorship at the
Internet service provider on the user side of the download. A recent study
by the Institute for Information Law at the University of Amsterdam describes
the successful use of this approach in Denmark in 2006:

[The International Federation of the Phonographic Industry Denmark insti-
gated] an action against the Danish ISP Tele2 concerning the Russian file-
sharing AIOfMP3 website. The City Court of Copenhagen ruled against
Tele2 and ordered it to block all access to the site AlOfMP3.com, judging
that Tele2 was willingly infringing copyright if its customers use AlOfMP3
to download music. Tele2 argued unsuccessfully that the temporary storing,
which takes place in the router when the music files are sent via the Internet
and which is completed in less than a millisecond, is so fleeting that it does
not constitute a reproduction in the sense as is mentioned in section 2 of
the Danish Copyright Act. The Court rejected Tele2’s attempt to invoke the
right of temporary reproduction under section 11a of the Danish Copyright
Act, since this provision presupposes that the reproduction is based on a
legal copy. By establishing a connection between the lawfulness of a copy
and the transient and incidental act of reproduction, the Danish decision
strongly departs from the requirements set by the [European Union’s
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Information Society]| Directive. If confirmed on appeal, this decision could
have very strong implications for ISPs in the future, for it clearly states that
an ISP can be held liable for temporarily storing infringing data on their
routers, contrary to what article 5(1)a) of the Directive prescribes.'®!

Holding internet service providers (ISPs) liable for the ephemeral copy-
ing that takes place as a music file is downloaded is certainly a broad strat-
egy. The worry is that such an approach will cause ISPs to police what
flows through their wires aggressively—barring material excessively in the
process.' %% In the United States, section 512(a) of the Digital Millennium
Copyright Act is designed to immunize ISPs for “‘routing ... material ...
if ... the transmission of the material was initiated by or at the direction
of a person other than the service provider [and] the service provider does
not select the recipients of the material except as an automatic response to
the request of another person.”!%?

One can identify a number of other points of control, including search
engines, website hosts, and Internet routers. Federal and state govern-
ments in the United States have employed a number of these methods to
target illicit activity, including a federal government agreement with credit
card companies to prevent illegal online purchases of cigarettes via credit
cards, a congressional initiative to block illegal online prescription sales,
and a Pennsylvania statute, later held unconstitutional, that would have
required ISPs to block child pornography sites.'®* Ronald Mann and Seth
Belzley suggest that focusing on intermediaries (by placing liability on
them) should be pursued only where cost-effective: ““The key question for
determining the propriety of intermediary liability is the plausibility that
the intermediary could detect the misconduct and prevent it [economi-
cally].”'%® They explain:

When intermediaries have the technological capability to prevent harmful
transactions and when the costs of doing so are reasonable in relation to the
harm prevented, they should be encouraged to do so, with the threat of for-
mal legal sanction if necessary.'%®

Many countries have sought to utilize such points of control to achieve
their regulatory objectives. Recently, YouTube has attracted the attention
of many governments. Thailand has objected to various videos posted to
YouTube that are critical of the monarchy.'®” Even the United States has
barred its military from posting videos to the site, citing bandwidth con-
cerns.'®® This effort does not bar YouTube from posting videos from the
U.S. military, but rather bars the U.S. government’s service members from
posting videos to the site.

The emergence of a community titled “We Hate India” on Google’s
Orkut social networking service led to numerous efforts to respond, includ-
ing attempts to block access to that community. The website includes a
“picture burning the national tricolor, bearing an anti-India message.””!*®
As if taking a cue from Justice Louis Brandeis, who promoted more speech
as a response to false speech,''® a few Orkut members established new
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communities titled “I Hate Hatred” and “We Hate Those Who Hate
India.” Others, however, have sought to ban the anti-Indian community
outright. A student group associated with a right-wing Hindu political
party, the Shiv Sena, has asked Indian cybercafés to block access to the
anti-India community, going so far as to vandalize those that do not.'!!
The president of Bharatiya Vidyarthi Sena, one such student group, con-
demns Orkut, saying that it is “used by many destructive elements to
spread canards about India, Hindus, our gods and cultural heritage.””!'?
The complaint was even heard by a Mumbai court, though it does not
appear that the complaint resulted in definitive action.'*?

In November 2006, Orkut was banned by Pune police in India after a
series of violent events following the filing of a complaint by the Shiv Sena
and related groups alleging that Orkut had allowed the posting of “‘slang,
rude and vulgar language” about the Maratha warrior-king Chhatrapati
Shivaji Maharaj."'* The complaint centered on a 160-word posting on one
of Orkut’s community Web pages.'!®

Indian authorities have also targeted ISPs in order to impede access to
sites allegedly promoting hate or armed rebellion.'!® Unfortunately, the
authorities’ effort to block a dozen or so blogs led risk-averse Indian ISPs
to block access to all blogs hosted on various popular services, such as
Blogger, Typepad, or Yahoo’s Geocities. After complaints, ISPs restored
access to these services and provided more discriminatory censorship by
blocking at the ‘“‘subdomain’ level. The OpenNet Initiative found that
even the more refined attempts to block access to certain blogs were not
entirely successful:

While ISPs are clearly blocking on the subdomain level (for example, the site
http://princesskimberley.blogspot.com/ is filtered on four ISPs tested), the
reportedly banned Maoist Web site www.peoplesmarch.com was accessible in
other forms (http://peoplesmarch.wordpress.com/ http://naxalrevolution.
blogspot.com/) on all ISPs at time of testing.

The OpenNet Initiative reports that Indian authorities sought to block
an anti-Islamic website, but that again proved only partially successful, as
one ISP refused to abide by the order:

Another basis for filtering was demonstrated with the blocking of the site
www.hinduunity.org on April 28, 2004, reportedly ordered by the Mumbai
police on the grounds that it contained anti-Islamic inflammatory material.
Police commissioners, who can exercise the powers of executive magistrates
in times of emergency, can block websites containing material constituting a
nuisance or threat to public safety under Section 144 of the Code of Crimi-
nal Procedure. While major and small ISPs immediately complied with the
blocking request, one of the nation’s largest ISP[s], Sify, refrained from
blocking the Web site, arguing that only CERT-IN had the authority to
issue blocking orders.'*®

The registration details for Hinduunity.org reveal that the name is registered
to a person with a Post Office box in East Norwich, New York.'*’
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Indian authorities have expressed concern that Orkut has become a
breeding ground for illegal prostitution.'?® Yet, there remains uncertainty
as to whether the act of advertising prostitution is illegal: the secretary of
the Ministry of Information Technology for India, Dhirender Singh, indi-
cated that the government is still investigating ““what exactly is the contra-
vention of law” surrounding these sex solicitation communities.'?! “While
obscenity is banned, soliciting on the net that does not use obscene lan-
guage or pictures is not,” says Rajan Bhagat of the Delhi Police.'??

Efforts to utilize various control points to control information flow across
the world will not prove uniformly successful. Determined Web surfers may
find ways to access forbidden information. There are numerous methods for
bypassing government blocks of websites such as Orkut. The most popular
requires the Web surfer to access a website such as www.kproxy.com to reach
an anonymizing proxy server, ‘‘a proxy server that removes identifying infor-
mation from the client’s requests for the purpose of anonymity.””*** Kproxy.-
com itself states that its site cannot be used to “‘transmit any unlawful,
harassing, libelous, abusive, threatening, harmful, or hateful material of any
kind or nature” or ““for any illegal purpose including but not limited to the
transmission or receipt of illegal material.””*** It will be difficult to stamp out
entirely runaway information in cyberspace if there are determined dissemi-
nators and Web surfers eager for the information sitting at computers around
the world. In a dispiriting lesson for copyright owners, Hollywood brought
suit to ban linking to DeCSS code,'?® but that code is still widely available
on the Internet.'?®

But yet another point is clear. The capacities of each state to regulate
offerings from abroad will vary widely. Few countries will be able to hold
accession to the WTO or some other international regime hostage to com-
pliance with that country’s legal regime. Few, at least, will rival the United
States’ capacity in this regard. Countries such as China and Saudi Arabia
might find success through control over routers and the Internet back-
bone. Other states might target domain names. One common strategy will
be to target Internet service providers as the locus for regulation.

CONCLUSION

Digitization lessens the hold of geography on our lives and helps bring
globalization home. There is much to celebrate in this development—from
bringing us more efficient services to increasing our understanding of the
world to the establishment of a global library of knowledge.

In this chapter, I have dwelled largely on one of the potentially adverse
consequences of globalization through digitization—the threat to domes-
tic law posed by information services supplied from distant shores. Because
of globalization through digitization, efforts to enforce domestic regula-
tions will require engagement with a global front. This is not cause for a
retreat from either globalization or digitization, but rather occasion for us
to collaborate with others around the world on protecting common values
or, perhaps, to seek to protect each other’s values.
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CHAPTER 5

Disassembling the Assembly:
Congress and the Legislative
Gap in Global Governance

Edward A. Fogarty

Congress has long been the most skeptical branch of the federal gov-
ernment regarding U.S. participation in international agreements and insti-
tutions. Whether with the Treaty of Versailles after World War I, the
Havana Charter in the late 1940s (which would have created an Interna-
tional Trade Organization), or, implicitly, the Kyoto Protocol, Congress
has been unafraid to wield its primary source of authority over interna-
tional claims on U.S. sovereignty—the rejection of agreements (formal
treaties or otherwise) negotiated by the executive branch.

However, globalization has made this mechanism of congressional over-
sight of the executive’s conduct of foreign affairs increasingly problematic.
As the United States becomes ever more integrated into global markets
and interdependent with other countries on a variety of issues, the costs of
simply rejecting treaties intended to manage this interdependence have
grown. At the same time, however, globalization in its current form has
produced a political backlash against both the encroachment of interna-
tional institutions on U.S. legislative authority and the absence of clear
mechanisms to ensure democratic control of these institutions.

This chapter will look at the dilemmas globalization creates for existing
mechanisms available to Congress to undertake legislative oversight of U.S.
involvement in international institutions. It will argue that globalization
has sharpened these dilemmas by creating tensions between the strong
incentives to sustain American participation and leadership in international
institutions and the capacity of Congress to sustain its constitutionally
defined role of ensuring this involvement meets high standards of legisla-
tive oversight and democratic accountability. If we wish to sustain this role
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for Congress, we need new ways of thinking about how it can meaning-
fully participate in—rather than simply submit to or reject—international
institutions in ways consistent with American political and institutional pri-
orities. Existing alternatives—such as a world parliament or more ad hoc
parliamentary assemblies—do not offer realistic substitutes for the treaty
ratification process, but may provide a core set of principles for how to es-
tablish a foothold for “legislation by legislators” in global governance.

CONGRESS, “LEGISLATIVE GAPS,” AND THE
RATIFICATION DILEMMA

Though not irreversible, globalization—defined here as a process of
international economic integration spurred by technological change and
enabled by political choices to support, or at least not hinder, this process—is
a reality. Although the executive branch negotiates international economic
agreements and the private sector drives international commerce, U.S. eco-
nomic integration into the global economy is a result in part of a variety of
congressional actions since World War II to support, or to not stand in the
way of, this integration. Congress’s tacit or explicit approval of the postwar
Bretton Woods monetary system, a large number of multilateral and other
trade agreements, and a generally open capital account have provided an im-
portant and necessary legislative imprimatur on the ever-growing integration
of the U.S. economy into the world economy.

Growing U.S. integration into the global economy and the interna-
tional institutions intended to manage this global economy have exposed
“legislative gaps™ in the governance of the global economy at both the
domestic (U.S.) level and the international level. These legislative gaps
have raised questions about the oversight and democratic legitimacy of
global governance and about the possible negative implications for the dis-
tribution of power between the executive branch and Congress within the
U.S. federal government. Yet while Congress’s most powerful weapon to
hold both the executive branch and international institutions to account
remains its power to reject treaties and other agreements, the costs of
wielding this power grow in concert with each step toward U.S. integra-
tion into the world economy.

To establish the logic of this argument, we need to address the nature
of (1) congressional authority regarding U.S. involvement in international
institutions, (2) the aforementioned legislative gaps at the national and
international levels, and (3) the dilemma that arises when Congress has
insufficiently sensitive instruments available to redress these gaps. Each will
be addressed in turn.

Congress and International Institutions

Two-thirds of the U.S. federal government is inclined to be ‘‘interna-
tionalist,” while one-third remains ‘‘sovereigntist.”” The executive branch
conducts foreign policy, making international agreements and sending
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delegations to international institutions; and the Supreme Court, despite
its domestic focus, increasingly takes into account foreign precedent in its
decisions.! Meanwhile, the U.S. Congress, like peer legislative institutions
in countries around the world, is resolutely sovereigntist. That is, Congress
assiduously, even jealously, guards the sovereign authority of the U.S. gov-
ernment (including itself) from foreign encroachment. Because it has a
constitutionally defined role as the sole legislative authority within the fed-
eral government, its members naturally look with a certain skepticism on
rival sources of legislation that (unlike state legislatures) can override their
own legislative authority—namely, international institutions and their asso-
ciated treaties and agreements that, if ratified, become the law of the land
within the United States. Institutionally, Congress does not have an incen-
tive to encourage the executive branch to negotiate a large number of
international agreements that circumscribe Congress’s role as the supreme
legislative authority.

Congressional sovereigntism also operates at the micro level in the
incentives faced by its individual members. Members of the Senate and
(especially) House of Representatives are elected specifically to represent
the interests of their local constituents and can be punished electorally by
these constituents for devoting energies to foreign affairs rather than
“bringing home the bacon.””? While international economic agreements in
particular can bring real benefits to these constituents, often they involve
concentrated costs (to specific, locally based interest groups) and diffuse
benefits (to consumers in general)—making it more likely that those bear-
ing the costs will mobilize effectively to punish their representative in
Congress for supporting such agreements.

In their role as representatives, it is also incumbent on members of
Congress to represent their constituents’ particular attitudes toward the
U.S. role in the world. The strains of isolationism and mistrust of foreign
entanglements that have occasionally characterized American opinions
regarding foreign affairs since the founding of the republic thus have gen-
erally found their representation in Washington via Congress.®> Up to
World War 11, this congressional sovereigntism helped sustain the U.S. for-
eign policy priority of keeping the world at arm’s length—as seen most
notably in the Senate’s rejection of the Treaty of Versailles (and thus par-
ticipation in the League of Nations) in 1919, after World War 1.

Though its sway over U.S. foreign policy has generally weakened since
World War II—thanks in large part to the dictates of U.S. leadership in
maintaining international security and order and the rise of the ‘“‘imperial
presidency” at home—the U.S. Congress remains a uniquely strong legis-
lative institution compared to those in other advanced industrial countries.
Because it stands independent of the executive branch—unlike in parlia-
mentary systems, in which the leading party (or parties) typically controls
both simultaneously—Congress has the autonomous authority (and, in
periods of divided government, inclination) to challenge the president’s
conduct of foreign affairs.

In one sense, Congress’s unique strength lies not so much in its over-
sight of the executive’s conduct of foreign affairs—this is a standard
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legislative function in all countries, usually undertaken by opposition
parties—but rather in its role in supplying such agreements with a stamp
of legitimacy. In a country whose founding governing principles involve
constraining executive power, Congress’s official imprimatur on interna-
tional agreements negotiated by executive officials is essential to the func-
tioning of American democracy as specified in the Constitution. This point
is further underlined by the fact that Congress is more “democratic” than
the elite-driven executive and judicial branches, meaning that, absent a
national referendum on international agreements (which never happens),
its approval comes closest to confirming that such agreements are consist-
ent with the “will of the people.”” Moreover, congressional ratification of
international agreements may make American commitments to adhere to
these agreements more credible to other countries than if no such ratifica-
tion process were required.*

However, this last observation can be turned on its head: what if checks
and balances within the U.S. government prevent the United States from
being able to make commitments in the first place? The decision of the
Clinton administration not even to submit the Kyoto Protocol, signed by
President Clinton, to the Senate for ratification in the face of certain
defeat is only one of many examples in which congressional hostility has
torpedoed American involvement in important international agreements.
Such a scenario becomes even more likely in times of divided government—
that is, when Congress and the White House are controlled by different par-
ties. Thus the need for Congress’s approval of U.S. participation in interna-
tional agreements presents a relatively larger hurdle than it does in other
countries, particularly those with a parliamentary system in which the execu-
tive is controlled by the party with a majority in the legislature.

Congress has several formal and informal mechanisms to provide or
withhold approval from the executive’s commitment of the United States
to observe international agreements. The two mechanisms of greatest in-
terest in this chapter are the delegation of authority to negotiate agree-
ments and the ratification of any resulting treaties or agreements.” The
delegation of authority to negotiate—for example, providing the president
“fast-track authority’” to negotiate trade deals, as discussed below—is a
temporary transfer of power from Congress to the executive to undertake
negotiations that Congress, though the supreme lawmaking authority, is ill
suited to undertake as a collectivity. Ratification involves an up-or-down
vote in the Senate for treaties (requiring a two-thirds majority) or in both
houses of Congress for international agreements (requiring a simple major-
ity).® Other means of congressional influence over U.S. participation in
global governance include the power of the purse (through which Con-
gress funds—sometimes conditionally—the operations of international
organizations such as the United Nations and World Bank); laws placing
conditions on U.S. observance of international commitments (such as con-
ditioning China’s enjoyment of World Trade Organization [WTO J-man-
dated “‘most-favored nation” status on its human rights record); its
approval of presidential nominees to posts such as U.S. ambassador to the
United Nations (who, as in the recent case of John Bolton, can have
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significant implications for U.S. relations with the organization); and other
means of oversight such as holding hearings to bring key executive officials
to account.”

With these mechanisms available to it, Congress has not simply rolled over
as globalization has increased the incentives for the United States to attempt
to manage its interdependent relationships with other countries at the global
level. As of this writing, significant opposition remains in Congress (and the
White House, for that matter) to binding commitments in any successor to
the Kyoto Protocol, and Congress continues to withhold fast-track negotiating
authority from the president despite ongoing negotiations in the WTO. These
manecuvers involve certain costs to the United States, as discussed below, but
they also call into the question the viability of global governance in these issues.
Whether or not the United States is the “indispensable nation,” as Madeleine
Albright called it, it remains the case that multilateral agreements in these areas
are essentially meaningless without cooperative American involvement. In other
words, other countries may bear the costs of congressional recalcitrance more
than the United States itself.

The point here is that growing U.S. involvement in international insti-
tutions to manage globalization has resulted in not only a semipermanent
delegation of legislative authority to the executive branch but also an
increase in the potential costs for both the United States and the interna-
tional community to rejecting commitments to participate in and be
bound by international law. This situation has laid bare the aforemen-
tioned legislative gaps and the dilemmas they create.

Legislative Gaps

The U.S. Constitution created a strong Congress to confer democratic
legitimacy on national policies and more generally uphold a tradition of
constraint on federal executive power in the United States. However, in
the context of increasingly intensive globalization and global governance,
gaps are emerging between a stable, constitutionally mandated status of
Congress’s legislative supremacy in the United States and the decreasingly
supreme authority it wields as the enactor of law applicable to Americans.
Legislative authority is shifting from Congress in two directions: horizon-
tally to the executive branch of the federal government, and vertically, via
the executive branch, to international institutions.

Because this flow of legislative authority away from Congress is
addressed in detail elsewhere in this volume (see chapter 6, “Globalization,
Delegation, and the U.S. Constitution’), I do not do so here, except to
make a few relevant points. Domestically, when Congress delegates power
to the executive branch to negotiate international agreements, it does
more than simply hand powers to the president temporarily. It also aug-
ments the executive branch’s status as a focal point for domestic interest
group activity vis-a-vis those agreements—which, as they constrain Ameri-
can law and regulation in areas as diverse as investment, the environment,
and intellectual property, have increasingly important consequences for
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these groups. In other words, the executive branch is able to use its posi-
tion as negotiator as a means to design international agreements that
reward its political supporters and/or ‘‘winning coalitions” of interest
groups.® Of course, this privileged (and privileging) role for the executive
is not new, but as the United States negotiates and becomes party to an
ever-increasing number of international agreements, the delegation of
authority from Congress to the executive has increasingly permanent impli-
cations for the centrality of executive power in American politics.

Perhaps less well understood is how Congress’s delegation of legislative
authority to the executive at the domestic level deepens a particular legisla-
tive hole at the international level: the absence of legisiation by legisiators.
International organizations such as the WTO or World Bank have their
own sources of executive and judicial authority: regulatory experts within
their secretariats wield (limited) authority to draft and monitor interna-
tional law, and legal experts within their arbitration mechanisms wield
authority to resolve disputes among national members and/or private-
sector actors regarding compliance with this law. But international institu-
tions in general do not have standing legislative bodies that are populated
by legislators. That is, while the WTO, World Bank, and other interna-
tional organizations do have forums for the creation of international law
and other agreements, they are populated by national delegations that
consist of executive branch officials of their member states. Among the
world’s myriad international institutions, only the European Parliament
features ‘‘supranational” legislators with an authoritative role in interna-
tional cooperation—and their authority is quite limited.

The absence of legislation by legislators at the international level has a sig-
nificant effect on the nature of negotiating international law: it is less messy,
because it is less democratic. This claim of “‘tidiness” might seem odd in
light of several high-profile failures in recent international negotiations—in
various WTO negotiations and finding a successor agreement to the Kyoto
Protocol, among others—but in fact the absence of legislators generally
facilitates international consensus. As Anne-Marie Slaughter has argued,
transnational networks have formed among executive officials—both
appointed and career officials—whose shared professional and principled
norms and beliefs (which transcend national boundaries) facilitate consen-
sus in international bargaining in their areas of expertise.® By contrast, the
one professional norm legislators around the world share is one of creating
dissensus (particularly when in the minority)—of exposing governments and
governing ideas to the greatest possible scrutiny. At a domestic level, mem-
bers of Congress and other legislators around the world perform this task
to keep executive policy makers, regulators, and technocrats honest. At the
international level, legislators are not present to perform this role—which
means that agreements become easier to reach, but that they also place the
entire burden of democratic oversight and approval on countries’ national
ratification processes.

The absence of legislation by legislators, then, is a major contributor to
what has often been referred to as the ‘“democratic deficit” in global
governance—the absence of accountability mechanisms to make international
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institutions more responsive to their member states and private-sector con-
stituents.'® The past two decades have seen an increase in ““transnational civil
society” protests, conducted by networks of international nongovernmental
organizations (NGOs), against this lack of accountability; international
organizations have responded by increasing their transparency (via greater
information available on public websites), accessibility (especially to NGO
consultation), and responsiveness to feedback (via semiautonomous internal
evaluation offices).!! For better or worse, these attempts to redress the dem-
ocratic deficit in international institutions may simply reinforce the absence
of legislation by legislators, substituting these accountability mechanisms for
the traditional role of legislators in providing oversight.

Yet even if such mechanisms in international institutions do align well
enough with American traditions of pluralism and government accessibility
to interest groups, they may conflict with the core constitutional principle
of a strong and autonomous legislature underpinning a more general sepa-
ration of powers. The framers of the U.S. Constitution wanted lawmaking
to be difficult, slow, and messy—because this is the essence of deliberative
democracy and limited government. To the extent that U.S. policy makers
view global governance through the prism of their principles of domestic
governance, the negotiation of international agreements should be simi-
larly deliberative—and similarly difficult, slow, and messy. But because
negotiations regarding the creation of standard international law are ot
particularly deliberative, Americans are increasingly subject to laws whose
creation offends one of their basic constitutional principles.'?

This last point is not meant to denigrate the value or quality of interna-
tional law, whether in general or in particular cases, as a source of international
order that provides benefits to Americans as consumers of global public
goods. If anything, the reverse is true: this chapter starts from the assumption
that extensive and intensive multilateral cooperation to provide global public
goods is increasingly essential in an era in which globalization makes Ameri-
cans ever more dependent on stable and mutually advantageous relation-
ships with those beyond our borders. Moreover, given the complexity
and interrelated nature of the problems arising from interdependence—
problems related to trade, foreign investment, development, the environ-
ment, and the like—there is good reason to encourage leading roles for
those experts best able to understand these problems, such as the Nobel
Prize-winning Intergovernmental Panel on Climate Change. Instead, the
upshot is that if such international agreements are necessary—and thus
continued congressional delegation of authority to the executive to create
and sustain such agreements is necessary—then the abovementioned legis-
lative gaps, at both the domestic and global levels, become ever more diffi-
cult to bridge.

The Dilemma of the Ratification Process

More specifically within the United States, these gaps create a sharpen-
ing dilemma for the other mechanism of congressional control over U.S.

10

11

12
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participation in international institutions—the ratification process. The up-
or-down vote on international agreements negotiated by the executive is a
blunt instrument: in general, Congress is forced to either accept or reject
an agreement iz toto, despite the fact that its members are likely to
endorse some provisions of the agreement but not others. This binary
yes/no choice imbues Congress’s constitutionally defined role in enacting
and legitimating international agreements with a categorical rigidity that
contrasts sharply with the flexibility of the domestic legislative process
within Congress.

This portrait of the ratification process as a blunt instrument is, of course,
something of a simplification. Executive officials neither enter into nor sign
international negotiations without some notion of the agreement’s likely
level of support within Congress, which in turn informs these officials’ nego-
tiating position.'® Congress may at times be able to demand that the execu-
tive reopen closed negotiations to add provisions that it deems acceptable
(though at a significant costs to the United States’ reputation as a reliable
and desirable partner in cooperation). Moreover, through the delegation
mechanism, Congress can place certain constraints on executive officials’
negotiating authority as a condition for granting that authority—as is some-
times the case when Congress grants the executive “‘fast-track’ authority to
negotiate trade deals. The Bush administration currently lacks this delegated
authority, and if Congress does choose to delegate this power to this or a
subsequent administration, it may include the condition that any trade agree-
ments include strong labor and environmental protections to be observed by
all parties to the agreement.

But while Congress can influence negotiations in these ways without
actually participating in them, the up-or-down vote remains the primary
basis of its power regarding international agreements—and one whose cat-
egorical nature presents real costs to Americans (and foreigners) whose
enjoyment of global public goods is dependent on congressional approval. If
Congress rejects free trade agreements, it may protect some domestic jobs or
industries, but it also deprives both American and non-American consumers
of the lower prices and greater availability of goods that generally result from
such agreements. If Congress rejects environmental agreements—or, in the
cases of the UN Law of the Sea Convention and the Kyoto Protocol, signals
an intention to reject them—it may avoid constraining economic growth,
but it also deprives both Americans and non-Americans of better steward-
ship of the global commons (and potentially incurs huge costs down the
line in responding to environmental crises that may have been prevent-
able). And if Congress rejects collective security agreements—as in the case
of the League of Nations—it may avoid the “‘entangling alliances” George
Washington warned of, but it also deprives both Americans and non-
Americans of the benefits of U.S. leadership in maintaining international
security and order.

Of course, some agreements are better than others—and none is per-
fect—in actually providing these global public goods. It would require a
very complex counterfactual analysis to say for sure whether Americans
(and others) would have been better or worse off if Congress had not
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rejected the Treaty of Versailles in 1919 or the Havana Charter in 1948.
But what we can say is that as the United States becomes more interde-
pendent with other countries around the world—a condition driven for-
ward by globalization—the costs to zot having sustained cooperation with
these countries rises, both for Americans and for everyone else.

In sum, although the ratification process provides a necessary legislative
stamp of legitimacy on international agreements, this process’s status as
the main source of congressional power over U.S. involvement in interna-
tional institutions involves increasing costs in an era of globalization and
global governance. Before considering different means to augment Con-
gress’s role in international institutions, we will briefly consider three
examples to demonstrate different ways in which the delegation and ratifi-
cation processes can be a flawed means to managing U.S. involvement in
international institutions.

DELEGATION AND RATIFICATION FOR TRADE AND
ENVIRONMENTAL AGREEMENTS

This section briefly discusses three cases relevant to the question of the
utility of the ratification and delegation mechanisms, all of which center
on matters of trade and/or the environment. The first, involving the
World Trade Organization and U.S. environmental regulations, is a case in
which congressional ratification of multilateral trade agreements ultimately
had domestic environmental costs. The second, involving the Kyoto Pro-
tocol, is a case in which congressional nonratification of a multilateral
agreement on climate change has incurred domestic and international
costs. The third, involving Congress’s fitful delegation of fast-track author-
ity to the president to negotiate trade deals, is a case in which a more
flexible delegation mechanism still generates significant domestic and inter-
national costs.

The intent of these case discussions is not to give a detailed description
of events, but rather to provide a general illustration of how the rigidity of
Congress’s primary mechanisms—even in their most flexible incarnation,
as in the fast-track case—affects Americans’ capacity to enjoy national and
global public goods, underlining the point that existing U.S. legislative
processes are insufficient to cope with the growing American involvement
in globalization and global governance.

The WTO and U.S. Environmental Regulations

The United States was a founding member of the 1947 General Agree-
ment on Trade and Tariffs (GATT), the predecessor to the World Trade
Organization (1995), and since the late 1940s has negotiated and ratified
a series of multilateral trade deals that have established a global regime
based on the principles of free trade (i.e., liberalization), nondiscrimination
(most-favored nation trading status), and reciprocity.'* These principles,
and the specific rules they generated via these serial agreements, generally
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have reflected American commercial interests and priorities. Largely as a
result, Congress has never rejected a multilateral trade agreement that
emerged from the GATT/WTO framework.

Another result was a tremendous expansion in world trade—world
exports grew by an average of more than 10 percent between 1950 and
2005'5—which in turn begat tensions between free trade and the GATT/
WTO rules designed to uphold it on the one hand and a particular Ameri-
can priority, environmental protection, on the other. In the early 1990s, a
GATT dispute panel ruled that an American law banning the import of
tuna from countries whose fishermen used nets that also snagged dolphins
was illegal under international trade rules, because it discriminated against
countries at similar levels of development. This ruling generated an outcry
from U.S. environmental groups, which both marched in protests in
Washington and lobbied members of Congress to protect valued American
environmental laws and regulations from a “GATTzilla> bent on destroy-
ing them. Yet while Congress did successfully insist on including environ-
mental standards in a different free trade agreement the Bush and then
Clinton administrations were simultaneously negotiating—the North
American Free Trade Agreement (NAFTA)—no such provisions were
added to the agenda in the closing stages of the ongoing Uruguay Round
of GATT negotiations. Congress passed the Marrakech Agreement estab-
lishing the WT'O in 1994, sans labor and environmental standards.

Whereas the GATT had a nonbinding arbitration mechanism—meaning
that there were few implications if the United States chose not to change
its law regarding dolphin-safe nets—the new WTO had a binding dispute-
settlement system that authorized retaliation against countries failing to
comply with its rulings. Indeed, the creation of such a binding arbitration
mechanism had been a key American demand in the negotiations. Although
potential conflicts between WTO trade rules and countries’ environmental
regulations had since reached the international agenda, in 1998 the WTO
once again ruled against a similar U.S. environmental law, this one banning
the import of shrimp caught in nets that also trapped sea turtles.'®

The point of this example is not to argue that international trade rules
gravely threaten U.S. environmental laws and regulations. Rather, the
point is that, by ratifying GATT/WTO agreements in full in an up-or-
down vote, Congress opened up aspects of popular U.S. law to challenge
from unelected international tribunals. In the absence of countervailing
environmental protections at the international level—whether in the WTO
or via some other institution—both Congress and Americans more gener-
ally paid a significant cost to ratification in terms of their freedom of
action to implement publicly supported environmental protections.

The Kyoto Protocol

The United States (and Congress in particular) fits less easily into the
role of environmental victim of international institutions with respect to
climate change. The United States was a leading force behind the 1992
Rio “Earth Summit” and the nonbinding targets for reducing carbon
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emissions that came out of the conference. However, five years later, when
the agenda turned to binding targets for carbon emissions in the Kyoto
Protocol—and some differential application of these targets to industrial-
ized and developing countries—Congress balked. Although the Clinton
administration signed the agreement, it did not submit it to Congress for
ratification because members of Congress had signaled unequivocally that
it would not pass.'”

This is a case in which, in retrospect (and to many at the time), Con-
gress’s unwillingness to ratify the agreement generated various costs—Dboth
for Americans and others—that might well outweigh those of attempting
to limit carbon emissions. First, nonratification ensured that the United
States as a whole, and its businesses and consumers individually, would
continue their overreliance on fossil fuels. Although many businesses and
individuals have voluntarily sought to reduce their “carbon footprint,” of-
ten in anticipation of future regulations, they will likely face higher costs
of adjustment once those regulations arrive than they would have if they
had been required to alter their behavior earlier. Second, nonratification
sustained regulatory inconsistencies for business—whether from country
to country or across states within the United States—that increase their
costs of operations. When a firm operates in different jurisdictions with
different regulations of any type, it faces costly adaptation of its operations
to comply with these different regulatory standards.'® Third, and less tan-
gibly, the United States may face reputational costs for standing in the way
of consensus among the world’s major powers on the climate change
issue. Although some aspects of American reluctance to sign on to binding
targets have a defensible rationale—initially, the absence of a clear scientific
consensus on global warming, and later the argument that large develop-
ing countries like China and India are necessary participants in a meaning-
ful solution—Washington is beset by the impression of shirking its
obligations as a wealthy country that has been the primary source of
global carbon emissions. Widespread international frustration with U.S.
foot-dragging was palpable in the December 2007 climate talks in Bali, in
which the U.S. delegation was booed and shamed into joining a consensus
for action achieved among the other attendees.

Once again, the point is not to blame Congress (or the Bush adminis-
tration) for its inaction. Rather, it is to demonstrate that, when faced with
an international agreement that had some provisions that its members had
deep reservations about, Congress had only two choices: up or down. This
stark choice not only incurred the costs noted above but also prevented
the U.S. government from finding a more nuanced solution to dealing
with U.S. carbon emissions—leaving the job of innovation to the states
and the private sector.

Fast-Track Authority

The first case discussion addressed the costs of U.S. ratification of interna-
tional trade agreements, but we can also consider the delegation mechanism—
fast-track authority—through which Congress influences the executive’s
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trade negotiation agenda. Although this mechanism gives Congress influ-
ence over the trade agenda at the beginning of the process (i.e., prior to
trade negotiations),'? it too is insufficiently flexible and creates significant
costs for the United States with respect to international trade agreements.?®

Recognizing that U.S. trade partners were wary of negotiating trade
agreements with the United States if Congress were to decide to add con-
ditions after the negotiations closed, Congress created the fast-track mecha-
nism in 1974 to delegate authority to the president (and the U.S. Trade
Representative) to negotiate agreements that it would then accept or reject
as a whole—that is, without adding conditions. Congress delegates fast-
track authority for a fixed period of time—typically but not necessarily in
conjunction with multilateral trade negotiations in the GATT/WTO. How-
ever, there have been periods—notably during the second Clinton and
Bush administrations—when this trade negotiating authority has lapsed and
Congress has, at least in the short term, declined to renew it—even though
the United States was in the process of negotiating new agreements.

Although fast track ensures that the executive does not (and cannot)
negotiate trade deals without addressing congressional concerns, it never-
theless creates complications for the United States in both its external
trade relations and domestically. One problem with fast track is that it
makes the United States a less reliable or desirable partner in trade nego-
tiations. It is less reliable because the lapse of this authority can generate
sizable swings in a U.S. administration’s positions in the negotiations and
in its relative flexibility to make certain compromises, because Congress
can inject new conditions as the price for renewed negotiating authority.
It is less desirable a trade partner because Congress increasingly insists
not simply on escape clauses to allow protection of certain vulnerable or
strategic industries within the United States—which can often be justified
on a temporary basis—but also on using U.S. power to project American
priorities onto other countries. Although Congress’s recent enthusiasm
for inserting labor and environmental provisions into trade agreements is
defensible as a response to fears of a “‘race to the bottom” in standards
in these areas, the developing countries that are the ones that Washing-
ton is attempting to strongarm into changing their domestic regulatory
regimes have understandably viewed this tactic as cultural or regulatory
imperialism. Though smaller developing countries lack the leverage to
parry U.S. (and congressional) demands on this front in bilateral negotia-
tions, developing countries’ collective dissatisfaction with U.S. (and
European) demands along these lines has been a key stumbling block to
progress in WTO negotiations over the past decade.?’ Deepak Lal
referred to U.S. and European promotion of environmental standards
through the WTO as ““a green variant of the nineteenth century white
man’s burden.”*?

The fast-track mechanism—and its use by Congress as a lever against
the executive—is also problematic specifically within the United States. As
noted earlier, if we accept the basic premise that American consumers and
the U.S. economy benefit in the aggregate from global free trade, congres-
sional refusal to delegate power to the executive to negotiate free trade
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deals (especially multilateral deals), for reasons that may reflect partisan
politics more than legitimate concerns about the domestic costs of interna-
tional competition, may lead to higher prices for goods and slower employ-
ment growth in dynamic industries.®® Alternatively, Congress grants
fast-track authority to the president for a specific period of time rather
that to negotiate specific trade deals. Therefore, the fast-track mechanism
offers Congress the leverage to influence the executive’s international
trade agenda in general—particularly with respect to multilateral negotia-
tions—but less so with respect to other trade negotiations that the execu-
tive might undertake while it has such authority. For instance, Congress
granted the Reagan, Bush, and Clinton administrations fast-track authority
to negotiate a multilateral deal in the GATT’s Uruguay Round, but dur-
ing this period these administrations also negotiated free trade agreements
with Canada (CUSFTA) and then Mexico (NAFTA). In these latter cir-
cumstances, Congress had to rely primarily on the blunt instrument—the
possibility of nonratification—to influence these administrations’ negotiat-
ing agenda.

As these brief case discussions suggest, in the context of U.S. international
trade and environment policy, Congress’s existing mechanisms for manag-
ing executive negotiating authority and legitimizing U.S. participation in
international agreements optimize neither Americans’ provision nor their
consumption of global public goods. Of course, some of these costs derive
from the inherent tensions between, say, free trade and environmental reg-
ulation. Nevertheless, relegated to the sidelines, Congress sees its legisla-
tive authority gravitate toward the executive branch and international
institutions. And yet when it seeks to exercise this authority, its involve-
ment often ends up being clumsy or unhelpful.

Hence, what remains are the aforementioned legislative gaps and a set
of existing delegation and ratification mechanisms that are insufficient to
allow Congress to undertake a more positive role in engaging international
institutions. So, if innovation is the order of the day, what new institu-
tional mechanisms are available?

One option for injecting more popular legitimacy and accountability
into U.S. participation in international agreements would be to submit
international agreements to a national referendum rather than congres-
sional ratification. Other countries have chosen this route with respect to
important international agreements in recent years: Costa Rica submitted
its participation in the Central American Free Trade Agreement to a popu-
lar vote, and many European countries held referenda regarding participa-
tion in the EU constitutional treaty. The result of these European
referenda—including rejection by French and Dutch voters—points to one
problem with this option: hard-fought compromise agreements can easily
fall prey to narrow national concerns, often related to a single aspect of
the agreement, or to scare tactics by affected interest groups. Meanwhile,
the United States has no tradition of national referenda because it is a 7ep-
resemtative democracy—the American people delegate their authority to
decide such issues to their elected officials. It is not clear that complex
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international agreements—regarding which individual citizens have little
information or direct experience—are well suited to be exceptions to this
representative tradition.

So, what seems necessary is a new set of mechanisms to permit Con-
gress to engage more directly with international institutions—not to chal-
lenge executive management of U.S. foreign affairs at the national level,
but rather to redress the growing legislative gaps at the national and inter-
national levels. One such option involves parliamentary assemblies.

PARLIAMENTARY ASSEMBLIES: POTENTIAL,
PITFALLS, PROSPECTS

Parliamentary assemblies (PAs)—international forums in which national
legislators meet to address a particular shared agenda—are the closest thing
to legislation by legislators in global governance. International institutions
such as the North Atlantic Treaty Organization (NATO) and the Organi-
zation for Security and Cooperation in Europe (OSCE) feature standing
parliamentary assemblies, and others such as the Organization for Eco-
nomic Cooperation and Development (OECD) and the WTO hold forums
for parliamentarians on an ad hoc basis. In addition, there are freestanding
PAs unaffiliated with any specific international organization, such as the
Parliamentarians for Global Action and the Inter-Parliamentary Union,
which seek to build transnational networks among national legislators.
These assemblies do not constitute anything like a standing ““world parlia-
ment,” but rather forums available to national legislators to meet occasion-
ally and to ensure their voices are heard alongside those of their executive
branch counterparts in setting agendas for international agreements.

One must begin consideration of PAs with a note of skepticism: they
are rather underdeveloped mechanisms of global governance, perhaps for
the reasons—noted above—that legislators in general and members of
Congress in particular are inclined toward sovereigntism and representa-
tion of their local constituencies and do not share professional norms in
the same way that technocrats and regulators do. Nevertheless, given the
democratic deficit in global governance both internationally and within
the United States, could PAs be an idea whose time has come?

Potential

Though parliamentary assemblies have not been a focus of much atten-
tion among scholars of international cooperation, some are comparatively
bullish on them.>* We can consider their potential from two angles: from
the perspective of increasing legislative involvement at the international
level, and from that of the benefits to the United States in general and
Congress in particular.

As argued earlier, global governance suffers from a legislative gap in
that ““international lawmaking”’—the negotiation of treaties—is conducted
by executive officials. While this fact is unlikely to change—nor should we
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necessarily desire that it do so—one can identify several benefits to having
legislators interact within PAs. For one, because they are and are likely to
remain relatively low-key affairs—especially compared to, say, summit
meetings—the absence of an intense spotlight may facilitate compromise
on difficult issues. Second, if legislators’ lack of direct involvement in inter-
national institutions reinforces a somewhat provincial outlook, then increas-
ing their involvement via PAs—thus giving them a direct voice and stake in
global governance—might alternatively reinforce a more global outlook.
Some scholars and practitioners have acclaimed the ““glocalist” vision of
international NGOs that operate at both the global and local levels;*® a
similarly glocalist turn by legislators could lend a similar—and more offi-
cial—legitimacy to global governance. Third, creating an international net-
work of legislators could generate mutual support that could boost the
prospects of parliamentary democracy around the world.?® For example,
members of Congress have served on and led missions from the OSCE and
other international institutions to monitor democratic elections in countries
such as Ukraine and Georgia.

Greater participation in parliamentary assemblies could serve the inter-
ests both of Congress and U.S. policy priorities. Most importantly, it
could reduce Congress’s reliance on the blunt instrument of the ratifica-
tion process as a means to influence the negotiation of international agree-
ments. If members of Congress participated in a PA during talks to
establish, say, the agenda for a WTO round, they could better communi-
cate the preferences of Congress at the outset of the process, perhaps
reducing their need to threaten nonratification—or to simply swallow—a
deal that did not adequately reflect those preferences. Alternatively, as
members of Congress learned more about the preferences of legislators
elsewhere, they might be more inclined to accept that a deal that does not
perfectly represent their preferences may be the best deal possible under
the circumstances. More generally, congressional participation in PAs could
help add a new dimension to American promotion of democracy abroad,
both in generally supporting parliamentary democracy as noted above and
as a bridge to more direct activities, such as monitoring elections (which
could perhaps be a task for congressional staffers).

Although these potential benefits to congressional participation in an
expanded menu of PAs are speculative, it is worth noting that the creation
and mobilization of legislative networks is not foreign to Americans.
Within the United States there is the National Conference of State Legis-
latures (NCSL), which generates networks among legislators from individ-
ual states and promotes collaboration on professional development and
technical assistance.?” Although, like PAs, the NCSL is not a locus of
major institutional influence, there is perhaps a greater need for bottom-
up legislative mobilization globally than there is within the United States.

Pitfalls

Parliamentary assemblies are far from a magic bullet solution to the leg-
islative gaps in U.S. and global governance. One needs only compare

25

26

27



Path: K:/GWD-CRAWFORD-05-0408 /Application/GWD-CRAWFORD-05-0405-005_V2.5a

Date: 8th July 2008

Page Number: 116

Time: 14:20 User ID: ranim BlackLining Enabled

116 GOVERNMENT AND Law

Congress—sovereigntist, democratic, and contentious—and the typical
workings of international institutions—internationalist, elite-driven, and
consensus-oriented—to see the mismatch. Moreover, it is difficult to envi-
sion PAs, whether attached to specific institutions or freestanding, attain-
ing real influence over the ecither agenda setting or negotiations for
international agreements.

This mismatch seems particularly salient with respect to Congress. The
House of Representatives in particular not only is localist by orientation
(due to its members’ relatively small constituencies and frequent elections)
but also reciprocally features a strong anti-internationalist strain. Some of its
members boast about not traveling outside the country or even possessing a
passport, reflecting a previously noted tradition of American skepticism to-
ward foreign entanglements and, at the extreme, isolationism. Such is not
fertile ground for direct participation in global governance. Of course, the
more relevant chamber is the Senate, which ratifies treaties and is less localist
than the House (with its statewide constituencies and less frequent elections).
One could imagine leading members of relevant Senate committees—the
Foreign Relations Committee as well as those for agriculture, labor, and the
environment, among others—participating in either PAs or even U.S. delega-
tions to negotiate certain international agreements. The problem here, how-
ever, is time and availability: while there are executive officials specifically
employed to perform these tasks, senators and their staffs simply lack the time
and resources to make open-ended commitments to PAs or similar bodies.
While participation in a small number of closed-ended forums might be pos-
sible, the fact is that members of Congress already have a full-time job repre-
senting their constituents (and getting reelected).

More generally, any move toward congressional involvement in PAs is
likely to reflect political and institutional divisions at home rather than an
earnest desire to bring legislative influence to global governance. Periods
of divided government seem most likely to produce support in Congress
for participation in PAs, specifically as a means to constrain executive
power when the other party holds the presidency. The only major figure
to support PAs in recent years was Newt Gingrich, who championed the
idea as Speaker of the House. While the ostensible rationale behind this
(now defunct) project was to promote democratic procedures globally,
one suspects that a key motivation was to rein in the Clinton administra-
tion’s conduct of foreign policy. Alternatively, one hears few calls for the
development of PAs when the same party is in power at both ends of
Pennsylvania Avenue—and little support for the idea from the executive
branch at any time. It is possible that congressional involvement in PAs
launched for partisan purposes could also help redress legislative gaps over
the long term, but one is left to wonder whether members of Congress
would be as active in PAs in a period of unified government.

Prospects

Based on this analysis, it is difficult to be optimistic about the prospects
of parliamentary assemblies. But it would be a mistake to judge them in
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terms of the level of influence they have over formal international agree-
ments. Simply put, they are never likely to drive international negotiations,
but what they might do—effectively—is to act as forums for global norm
building, conferring legitimacy on negotiations whose agendas specifically
respond to concerns raised by these legislators.

Nevertheless, because globalization is the background force that we are
interested in here, three points bear mention on this front. First, a particu-
lar phenomenon associated with globalization—the proliferation of multi-
national firms and NGOs*®*—may generate demand for more legislative
representation at the global level. These actors are transnational interest
groups, and they engage international institutions directly in an attempt to
move these institutions’ rules and practices in their desired direction. The
more they focus their lobbying and advocacy activities at the global level,
the greater the incentive for Congress to establish a presence at this level
as well—to ensure that it is not bypassed as a focal point for interest group
representation.

Second, globalization is a complex process that is breaking down bar-
riers between previously segmented issue areas (e.g., trade, the environ-
ment, human rights). International institutions have traditionally been
organized along the lines of segmented issue areas, which has privileged
the role of experts in these particular issues. However, if these issues are
indeed becoming ‘“‘desegmented,” then there may be increasing space for
generalists, which legislators necessarily are, to help solve problems of how
to manage and establish priorities among rules in these converging issue
areas—as in the case of the WTO and U.S. environmental regulations.

Third, globalization and global governance reaches ever further
“behind the border,” affecting not just U.S. national politics but also indi-
viduals and organizations at the local level. As a result, they create a new
demand for the sort of glocalists mentioned previously—political actors
that are sensitive to the relationship between global forces and local poli-
tics. Once again, members of Congress are well placed to respond to this
demand—though whether they will is another matter entirely.

CONCLUSION

The United States faces two options as it confronts globalization’s
effect on the status of the legislative authority of Congress. It can retain
this authority as intended in the Constitution by shutting itself off from
globalization and global governance. Or it can continue to integrate itself
into the global economy and international institutions, knowing that
doing so leaches legislative authority from Congress and makes Congress’s
delegation and ratification mechanisms for constraining executive authority
vis-a-vis international institutions more costly to use.

The choice is, of course, not quite this stark. No matter how U.S. pol-
icy evolves with regard to globalization and global governance, it is highly
unlikely that there will be any tectonic shift in the constitutionally pre-
scribed powers of the executive and legislative branches. Nevertheless, as
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this chapter has argued, there is reason to be concerned about the emerg-
ing legislative gaps, both at home and in global governance—gaps that ex-
pose limits on democratic accountability and the separation of powers.
Though they have promise, parliamentary assemblies are not the answer,
at least not for the foreseeable future. For now, perhaps the proper
response is not to seek overarching institutional solutions but rather to
practice vigilance—which may be the price not only of liberty, to para-
phrase Thomas Jefferson, but also of the maintenance of the institutions
that uphold it.

NOTES

1. For example, in a 1999 death penalty case, Justice Stephen Breyer cited for-
eign courts’ decisions against executions, and in 2004 Justice Anthony Kennedy
cited British law regarding the decriminalization of sodomy. Notably, several mem-
bers of Congress protested that the justices were attempting to “‘substitute foreign
law for American law or the American Constitution.” See Tom Curry, “A Flap
over Foreign Matter at the Supreme Court,” MSNBC, March 11, 2004, http://
www.msnbc.msn.com/id /4506232.

2. According to Anne-Marie Slaughter, for members of Congress, ‘‘remaining
resolutely ‘national,” or even parochial, is their job” (Anne-Marie Slaughter, The
New World Order [Princeton, NJ: Princeton University Press, 2004 ], 105).

3. On variations of the tradition of isolationism in U.S. foreign policy, see
Walter A. McDougall, Promised Land, Crusader State: The American Encounter
with the World since 1776 (New York: Houghton Mifflin, 1997), and Walter Rus-
sell Mead, Special Providence (New York: Routledge, 2002).

4. See Douglas North and Barry Weingast, ‘“Constitution and Commitment:
The Evaluation of Institutions Governing Public Choice in Seventeenth-Century
England,” Journal of Economic History 49 (December 1989): 803-32, and Peter
Cowhey, “Elect Globally, Order Globally: Domestic Politics and Multilateral
Cooperation,” in Multilateralism Matsters, edited by John Ruggie, 157-200 (New
York: Columbia University Press, 1993).

5. Both mechanisms derive from Article II, Section 2, of the Constitution,
which declares that the president “‘shall have the power, with the advice and con-
sent of the Senate, to make treaties, provided two-thirds of the senators present
concur.”

6. On some implications of the difference between treaties and agreements,
see chapter 7 in this volume.

7. These mechanisms, of course, are not exhaustive of all the means Congress
has to influence U.S. foreign policy. Rather, they are the primary means through
which Congress affects U.S. participation in international institutions specifically.

8. On the executive’s privileged role as a player at both the domestic and
international levels of this “‘two-level game,” see Robert Putnam, ‘“Diplomacy and
Domestic Politics: The Logic of Two-Level Games,” International Organization
42, no. 3 (1988): 427-60, and Andrew Moravcsik, “‘Integrating International and
Domestic Theories of International Bargaining,” in Downble-Edged Diplomacy,
edited by Peter Evans, Harold Jacobson, and Robert Putnam, 3-42 (Berkeley:
University of California Press, 1993).

9. Slaughter, New World Order.

10. On the role of legislatures in providing legitimacy to international agreements,
see, among others, Slaughter, New World Order, and Ian Hurd, ‘“Legitimacy and



Path: K:/GWD-CRAWFORD-05-0408 /Application/GWD-CRAWFORD-05-0405-005_V2.5a

Date: 8th July 2008

Page Number: 119

Time: 14:20 User ID: ranim BlackLining Enabled

DISASSEMBLING THE ASSEMBLY 119

Authority in International Politics,” International Organization 53, no. 2 (1999):
379-408. For a variety of perspectives on the “democratic deficit” in global gover-
nance, see David Field and Mathias Koenig-Archibugi, eds. Global Governance and
Public Accountability. (Oxford: Blackwell, 2005).For a skeptical view of the demo-
cratic deficit, see Andrew Moravcsik, ““In Defense of the ‘Democratic Deficit’: Reas-
sessing Legitimacy in the European Union,” Journal of Common Market Studies 40,
no. 4 (2002): 603-24.

11. On NGO challenges to international institutions and these institutions’
attempts to respond, see, among others, Robert O’Brien, Anne Marie Goetz, Jan
Aart Scholte, and Marc Williams, Contesting Global Governance (Cambridge: Cam-
bridge University Press, 2000); Sidney Tarrow, The New Transnational Activism
(New York: Cambridge University Press, 2005); Ruth W. Grant and Robert O.
Keohane, ““Accountability and Abuses of Power in World Politics,” American
Political Science Review 99 (2005): 29-43; Sanjeev Khagram, James Riker, and
Kathryn Sikkink, eds., Restructuring World Politics: Transnational Social Move-
ments, Networks, and Norms (Minneapolis: University of Minnesota Press, 2002);
Alexandru Grigorescu, “Internal Investigative Units in Intergovernmental Organi-
zations: Tools of Accountability?”” paper presented at the American Political Sci-
ence Association annual conference, Chicago, August 30, 2007; and Edward A.
Fogarty, “E Pluribus Pluribum? Global Governance in an Era of Nonstate Actors,”
Ph.D. diss., University of California, Berkeley, 2007.

12. Of course, many international institutions—both traditional intergovern-
mental institutions such as the UN Security Council and new, nonstate-actor-
driven mechanisms such as the Global Compact, which tries to build consensus on
corporate social responsibility—are quite deliberative. However, these mechanisms
of global governance are more geared toward norm building than the creation of
formal international law, which still generally takes place among experts and
national delegates behind closed doors.

13. Congressional opposition to certain demands made by other parties to a
potential agreement, and thus Congress’s likely nonratification of any agreement in
which U.S. negotiators give in to those demands, can serve as a source of power
for these U.S. negotiators. These negotiators can credibly claim that their “‘hands
are tied”—they would like to accede to their interlocutor’s demands but cannot
do so because of congressional opposition. On this “tying hands” strategy, see
Moravcsik, “Integrating International and Domestic Theories.”

14. On the principles and norms underpinning the multilateral trade regime,
see Kenneth Dam, The GATT: Law and International Economic Organization
(Chicago: Chicago University Press, 1970), and Jock A. Finlayson and Mark W.
Zacher, “The GATT and the Regulation of Trade Barriers: Regime Dynamics and
Functions,” in International Regimes, edited by Stephen D. Krasner, 273-314
(Ithaca, NY: Cornell University Press, 1983).

15. World Trade Organization, “‘International Trade and Tariff Data,” http://
wto.org/english /res_e/statis_e/statis_e.htm.

16. Neither the dolphin-tuna and shrimp-turtle rulings were specifically
intended to take away the right of the U.S. (or any other) government to enact
such laws or regulations. The rulings more narrowly invalidated the discriminatory
application of such laws—i.e., applying the law to some countries but not others,
particularly countries at similar levels of development.

17. This was not the first time that the United States participated in interna-
tional environmental negotiations but did not submit a resulting agreement for
ratification. The United States did not even sign the 1982 UN Law of the Sea
Convention because, according to The Economist, ‘‘some senators fear[ed] a loss of
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American sovereignty” (“Drawing Lines in the Melting Ice,” Economist, August
18, 2007).

18. This logic underlies the Bush administration’s decision in January 2008 to
not grant California a waiver from federal air quality standards (which as of this
writing do not recognize carbon dioxide as a pollutant, despite a 2007 Supreme
Court ruling requiring the Environmental Protection Agency to redress this omis-
sion) to enforce stricter controls on carbon dioxide emissions.

19. According to John Jackson, “When Congress grants [fast-track] authority

. it usually extracts some price, requiring certain procedural or judicial restraints
on executive action or mandating certain trade policy activity which may have im-
portant consequences” (John Jackson, Restructuring the GATT System [London:
Royal Institute of International Affairs, 1990], 32). See also Cowhey, ““Elect Glob-
ally, Order Globally.”

20. Michael Bailey, Judith Goldstein, and Barry Weingast argue that the transfer
of agenda-setting power in international trade policy from Congress to the execu-
tive, beginning with the passage of the Reciprocal Trade Agreements Act of 1934
and through the establishment of the U.S. Trade Representative in 1962, came as
a result of a political choice by leading Democratic leaders to strengthen support
for free trade within their party; see Michael Bailey, Judith Goldstein, and Barry
Weingast, ““The Institutional Roots of American Trade Policy: Politics, Coalitions,
and International Trade,” World Politics 49, no. 3 (1997): 309-38.

21. Indeed, a key cause of the collapse of the Seattle WTO ministerial in
November 1999 was developing countries’ refusal to accept Western countries’
(and many NGOs’) demands that labor and environmental provisions be on the
agenda for negotiations toward a new multilateral trade agreement.

22. Deepak Lal, ““Trade Blocs and Multilateral Free Trade,” Journal of Common
Market Studies 31 (1993): 349-58.

23. For a variety of perspectives on the effects of free trade in the United
States, both in the aggregate on prices and at the micro level on employment in
particular industries, see volume 3 of this set, The Impact of Globalization on the
United States: Business and Economics.

24. Sece Slaughter, New World Order.

25. See John Gerard Ruggie, ““Taking Embedded Liberalism Global: The Cor-
porate Connection,” in Taming Globalization: Frontiers of Governance, edited by
David Held and Mathias Koenig-Archibugi, 93-129 (Cambridge, UK: Polity Press,
2003); and Thomas Princen and Matthias Finger, Environmental NGOs in World
Politics (New York: Routledge, 1994).

26. Slaughter, New World Order.

27. See the NCSL website, http://www.ncsl.org.

28. Between 1970 and 2003, the number of international NGOs grew from
roughly four thousand to more than twenty-eight thousand, and the number of
multinational firms grew from approximately eight thousand to more than sixty-
four thousand. See Yearbook of International Organizations (Munich: Union of
International Associations [Brussels], 2006), and Economist, ‘A Taxing Battle,”
January 31, 2004, 72.
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CHAPTER 6

Globalization, Delegation, and
the U.S. Constitution

Julian G. Ku and John C. Yoo

Until recently, constitutional and international law scholars tended to
pay little attention to the foreign affairs aspects of constitutional law.
Indeed, few discussed the potential for conflict between the American
principles of separation of powers and federalism and the ever more com-
plex conduct of foreign affairs. Casebooks and monographs scarcely
address the subject.! This chapter outlines an approach to evaluating the
effects of globalization on constitutional law. Rather than pretending that
constitutional problems do not exist, we hope in this chapter, which is
part of a larger project,? to propose ways of accommodating globalization
within American constitutional structure and law.

In this chapter, we consider one example of how globalization has
placed new and relatively unexplored pressures on the American constitu-
tional system: the delegation of federal government authority to interna-
tional institutions and agencies. We will first consider how changes in the
modern nature of international law have created greater pressures for dele-
gation by the U.S. government to international institutions. We will then
describe examples of how such delegations occur and then evaluate some
of the legal issues raised by such delegations. Finally, we will consider
ways in which such delegations can be accommodated while remaining
consistent with traditional constitutional principles.

GLOBALIZATION AND THE NEW
INTERNATIONAL LAW

We begin by examining one of the most important consequences of
globalization—the explosion of international lawmaking and international
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institutions. An increasingly dense network of international law and norms
supporting and facilitating rapid growth in world trade is coming about
as a consequence of globalization. The end of the Cold War stalemate
encouraged the growth of new multilateral entities that seek to govern
more than mere diplomatic relations between states. Instead, the new
international laws being written and interpreted by independent interna-
tional entities attempt to regulate such traditionally domestic topics as indi-
vidual rights, criminal punishment, environmental protection, and family
relations. This new international law has spurred many leading scholars and
advocates to theorize that a system of global governance is necessary and
desirable.® Critics of this point of view usually object on the grounds that
global governance diminishes U.S. sovereignty.* We do not disagree with
this critical perspective. However, we consider a more difficult issue, from
a constitutional law perspective: excessive delegation of national power to
international bodies contravenes our understanding of the proper sources
of such power that is enshrined in our nation’s Constitution.

The rise of a new international law is characterized by three noteworthy
qualities. First, international organizations have begun to replace nation-
states as the major, if not primary, administrators of international law.
Second, international law has become increasingly ‘“‘codified” through
wide-ranging ‘“‘positive law’’ contained in multilateral treaties and is far less
dependent on custom and state practice. Finally, international law’s mod-
ern emphasis on human rights has increasingly concerned itself with the
regulation of a state’s relationship with its own citizens, an area of regula-
tion traditionally understood as exclusively within the sovereignty of indi-
vidual nation-states. These characteristics of the new international law have
created, and will continue to create, pressures for the delegation of federal
powers to international organizations.

Traditional International Law

International law has an ancient pedigree, and reviewing its long histori-
cal development is beyond the scope of this chapter. Nevertheless, a brief
discussion of how the term traditional international law is used will help
clarify the claims made about the “‘new international law.”” Used here, tra-
ditional international law refers to the dominant understanding of interna-
tional law in the eighteenth century and existing up to the establishment
of the United Nations in 1945. The classic statement of the traditional
approach to international law is found in the S.S. Lotus opinion of the Per-
manent Court of International Justice (PCIJ): “International law governs
relations between independent States. The rules of law binding upon States
therefore emanate from their own free will as expressed in conventions or
by usages generally accepted as expressing principles of law.”®

The pillar of traditional international law is the absolute sovereignty of
nation-states, or as the PCIJ put it, their own ““free will.”> Under this
approach, international law binds a state only by those rules that a state
has voluntarily accepted. A state may express this acceptance either



Path: k:/GWD-CRAWFORD-08-0408 /Application/GWD-CRAWEFORD-08-0405-006_V2.5d

Date: 8th July 2008

Page Number: 123

Time: 18:17 User ID: vijaym BlackLining Enabled

GLOBALIZATION, DELEGATION, AND THE U.S. CONSTITUTION 123

through formal treaty or through practice and custom. In this system,
there is no central organization that may enforce rules on states that have
not voluntarily accepted them. Moreover, in this system, the nation-state
is the only actor because international law applies exclusively to relations
between sovereigns: ““‘the orthodox positivist doctrine has been explicit in
the affirmation that only states are subjects of international law.””® There-
fore, private actors are largely excluded.

Traditional international law rarely develops rules for the purpose of
regulating private rights or activities. Such matters are presumed beyond
its reach, and private parties have no independent rights to assert in the
intercourse between sovereigns. Indeed, a violation of international law
affecting a private individual, such as the unlawful detention of an ambas-
sador, is seen as a violation of the sovereign’s right not to have his agents
detained. A private individual seeking vindication of his rights against
another sovereign must convince his own sovereign to seek some sort of
diplomatic settlement. The International Court of Justice (IC]) articulated
this view as late as 1970 when it rejected the right of individual shareholders
to seek remedies under international law against a state:”

[Wlithin the limits prescribed by international law, a State may exercise dip-
lomatic protection by whatever means and to whatever extent it thinks fit,
for it is its own right that the State is asserting. Should the natural or legal
persons on whose behalf it is acting consider that their rights are not
adequately protected, they have no remedy in international law.?

This understanding clearly conforms to a traditional international law per-
spective, focusing on developing rules for states in their relations with one
another and not between private individuals and states.

If an individual seeks help in domestic court, that court can use interna-
tional law as a source of guidance or persuasive authority. Courts will apply
rules of general international law only when no other rules of decision, in
the form of treaties or executive declarations, are provided by the execu-
tive branch. As Justice Horace Gray explained in the Paguete Habana case,
decided at the turn of the last century, “where there is no treaty, and no
controlling executive or legislative act or judicial decision, resort must be
had to the customs and usages of civilized nations; and as evidence of
these, to the works of jurists and commentators.”””

Thus, traditional international law assumes the absolute sovereignty of
nation-states, relies on formal treaties, and looks to custom as developed
through state practice for its development. It is relatively uninterested in
matters affecting private parties except to the extent such rules affect the
intercourse between sovereign states. In this regime, the executive plays
the most important role in developing international law through its con-
trol of diplomatic and military organs. International agreements affect the
development of international law only to the extent that they bind the
United States to specific (usually bilateral) agreements. The power to make
international agreements does not usually lead to rules of general applic-
ability. Indeed, such agreements are often made to alter the application of
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a general customary rule. Because traditional international law rarely
affects the private rights of individuals—and if it does, it does so only inci-
dental to its regulation of intercourse between states—the traditional inter-
national law system has rarely been concerned with recognizing private

party rights.
The New International Law

More recently, commentators have been observing the rise of a new
kind of international law. Indeed, some commentators have begun using a
different term for this sort of law: supranational law. This chapter will
continue to refer to this new law as “‘international law” because it still
retains many features of traditional international law and because the term
supranational law has often been used to refer to regional organizations.'’
More important than terminology, however, are three noteworthy features
of this new international law.

First, the new international law has been developed in large part by the
rise of a new legal creature: the international organization. These organiza-
tions have varying levels of authority, ranging from technical administrative
coordination to regulation of political interaction among states. Their
establishment, however, has changed one of the fundamental assumptions
of traditional international law. Whereas traditional international law con-
tinued to accord states absolute sovereignty, some of the new international
organizations have the legal authority to encroach on that sovereignty.

Second, the new international law has become less dependent on cus-
tom and state practice as a source of development. Instead, the new inter-
national law is often created via large multilateral treaties. While some of
these treaties are intended to codify existing customary law, many of them
are self-consciously intended to “‘legislate’ new rules of international law.
As one commentator explains, these treaties serve as “‘the substitute in the
international system for legislation, and they are conveniently referred to
as ‘lawmaking’; their number is increasing so rapidly that [the new treaty-
created international law] has taken its 1place beside the old customary law
and already far surpasses it in volume.””"!

These multilateral treaties cover a wide variety of subjects, and some of them
are intended only to prescribe norms or default rules. Moreover, few of these
agreements have independent international organizations to enforce their
terms. Still, many of these multilateral agreements are self-consciously estab-
lishing a set of generally applicable rules through positive and not customary
law. In this way, they do in fact perform the function which legislation per-
forms in a state, though they do so only imperfectly; and ... they are the
only machinery which exists for the purposive adapting of international law
to new conditions and in general for strengthening the force of the rule of
law between states.'?

Finally, and perhaps not surprisingly given its new character, the new
international law has moved away from its exclusive focus on state-to-state
relations and is openly concerned with the regulation of private rights and
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actions. The new international law’s interest in regulating private conduct
represents an important shift from the traditional international law. The
Restatement (Second) of the Foreign Relations Law of the United States,
approved in 1965, did not take a position on whether international law
related to any matter other than state-to-state relations. Twenty-five years
later, the Restatement (Third) unequivocally states that international law
includes rules and principles governing ‘‘states’ relations with persons,
whether natural or juridical.””*® This represents a significant shift from the
ICJ’s assertion that individuals ““have no remedy in international law.”'* If
the Third Restatement’s view is accepted, the rules of international law
will apply to the rights of individuals against states as well as those of
states against other states. The ability of individuals to claim international
law rights creates pressures for international institutions to directly admin-
ister and adjudicate these rights.

In sum, the new international law is increasingly centered around newly
powerful international organizations that are sometimes empowered to
impose binding international obligations on sovereign states. Moreover,
the rules these organizations impose are often developed through a for-
malized, multilateral treaty process. In this way, the new international law
is created via a process of “‘international legislation” rather than through
state practice and custom. Finally, the goals of the new international law
have expanded far beyond traditional international law’s exclusive focus on
regulating state-to-state relations. Indeed, the new international law has
expanded widely into areas involving a state’s relations with individuals
and even a state’s relations with individuals within its own jurisdiction.

These characteristics of the new international law create pressures on the
allocation of powers within the federal government in two ways. First, the
rise of independent international organizations means that nonstate organs
are increasingly charged with interpreting and adjudicating international
obligations. The organization may have a voting rule that allows a majority
of the members to amend the terms of the agreement and impose obliga-
tions against the will of the United States. This type of mechanism means
that the power to impose international obligations on the United States,
previously limited almost completely to the power to make international
agreements, may be wielded by an international organization via a majority
vote. Further, as international agreements take on broader ‘legislative”
characteristics by creating rules of broad applicability, the international or-
ganization authorized to administer the vaguer, more broadly worded
agreements acquire greater discretion when interpreting the obligations.
An international organization’s power to define or interpret a broadly
worded agreement can effectively decide whether the United States has an
international obligation. Moreover, its “third party”’ role makes it far less
amenable to the normal motivations of bilateral diplomacy.

Second, and perhaps more importantly, the expansion of the new
international law into the regulation of private-party conduct creates
pressures for a more direct role for the international organizations. Thus,
not only does it seck the discretion to effectively create international obli-
gations, but the subject matter of these obligations increasingly deals

13
14
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with matters of private-party conduct. To ensure compliance with these
individual obligations, it is not surprising that international organizations
have sought a direct role in administering these agreements within the
domestic jurisdiction.

It is important to keep in mind that this development is not driven
purely by factors endogenous to international law. Globalization itself has
driven, in part, the change in the nature of international law. Problems
that once were wholly domestic, such as crime or pollution control, have
assumed transnational dimensions. A single nation-state, no matter how
large or powerful, will face difficulty in attempting to control these prob-
lems. Nations have responded by seeking supranational forms of coopera-
tion to more effectively regulate effects caused by phenomena that have a
large component outside their borders. Expansion of regulatory power to
regulate affairs that themselves have grown beyond existing governmental
capabilities mirrors the growth in federal regulatory authority in response
to the nationalization of the American economy and society at the turn of
the twentieth century. As with nationalization a century ago, globalization
today has spurred regulatory efforts that seek to expand governmental
power and has called forth new forms of institutional organization. Just as
the regulatory efforts of the New Deal caused substantial change in the
nineteenth-century understanding of the Constitution, so too, we believe,
globalization is causing stress on current constitutional structures.

INTERNATIONAL DELEGATIONS

Because the new international law creates pressures to transfer powers
away from the federal government, this section focuses on the constitu-
tional theory and doctrine surrounding delegations. For the purposes of
this chapter, a delegation is any transfer of constitutionally assigned powers
away from the constitutionally designated branch. An international delega-
tion is the transfer of constitutionally assigned powers to an international
organization. In each of the examples discussed in this section, some fed-
eral power—whether it be treaty-making, legislative, executive, or judicial
power—has been shifted to an international organization.

The Separation-of-Powers Framework

Delegation has most often been analyzed within the separation-of-
powers framework because it usually involves the transfer of powers among
the three branches of the federal government. Therefore, any discussion of
an international delegation approach must begin with the way that delega-
tion fits into the Supreme Court’s understanding of separation of powers.
Chief Justice William Howard Taft summarized the basic formula for sepa-
ration of powers in this classic passage:

The Federal Constitution and State Constitutions of this country divide the
governmental power into three branches. The first is the legislative, the sec-
ond is the executive, and the third is the judicial, and the rule is that in the
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actual administration of the government Congress or the Legislature should
exercise the legislative power, the president or the State executive, the Gov-
ernor, the executive power, and the Courts or the judiciary the judicial
power.'®

There is reason to believe that the Framers intended the separation-of-
powers structure to protect individual liberty because each branch would
check the other from exercising too much governmental power. On the
other hand, there is also evidence that the Framers sought to create a
more effective national government than the previous Articles of Confed-
eration regime and hoped that the new Constitution’s system of separated
branches would also work together. Extending this line of thought, Taft
believed that the separation of powers did not preclude interbranch coop-
eration and advised, ““In determining what it may do in seeking assistance
from another branch, the extent and character of that assistance must be
fixed according to common sense and the inherent necessities of the gov-
ernmental coordination.””*®

Not surprisingly, ‘““common sense” has failed to easily resolve such
questions, and courts have struggled to parse between permissible and
impermissible interbranch cooperation. In doing so, courts have identified
two categories of impermissible transfers of constitutional powers that
could threaten the separation-of-powers scheme to such an extent as to
justify judicial intervention.

First, courts have found separation-of-powers problems in cases where
one branch appears to be aggrandizing power from another branch to
itself. The classic example of such aggrandizement occurred when Con-
gress took over appointments of members of the original Federal Election
Commission in Buckley v. Valeo.'” The notion in Buckley is that the basic
separation-of-powers structure, which secks to keep powers divided among
different branches, is undermined when one branch begins collecting all
these constitutionally assigned powers for itself.

Second, courts have also scrutinized delegations—transfers of power
away from constitutionally designated branches that do not necessarily
benefit the transferring branch. The classic case of delegation is Congress
transferring its Article I legislative powers to the president or the judicial
branch, a situation that Chief Justice Taft said would create a “breach of
the National fundamental law.”*® Courts have repeatedly stated that such
delegations would also undermine the separation of powers, although they
have rarely found any delegations worthy of judicial intervention.

Delegations can be distinguished from aggrandizements because they
involve the transfer of constitutionally assigned powers between branches
without directly bolstering the power of the branch making the transfer.
Cases like Buckley involve direct confrontations between the political
branches with one branch gaining power at the direct expense of the
other. In a delegation case, the transferring branch, Congress, is either giv-
ing away its own power voluntarily or taking power from one of the other
branches and giving it to a third branch or to a nonfederal entity. In either
case, Congress is not directly strengthening its own position.

16
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Understood in this context, the Court has recognized three types of
constitutionally suspect delegations. First, Congress may try to transfer its
legislative power to some other entity. This is the classic form of delega-
tion that has drawn the vast majority of academic commentary.

Second, Congress may attempt to transfer powers conferred on the
president under Article II. One famous example of this type of delegation
was raised when Congress transferred the president’s power to appoint
a prosecutor of the United States to a three-judge panel in Morrison ».
Olson.*® The plaintiffs claimed that this transfer constituted an impermissi-
ble delegation of the president’s power to appoint executive officials. While
upholding the Independent Counsel Act, the Court’s analysis implied that if
the independent counsel was not an “‘inferior officer’” within the meaning of
the Appointments Clause, an impermissible delegation of executive powers
would have occurred.

Third, Congress may decide to create “‘courts’ administered by the ex-
ecutive branch or independently constituted. This would effectively trans-
fer some part of the “‘judicial power” assigned to the judiciary in Article
III. According to the Supreme Court’s case law, ““Article III, § 1, safe-
guards the role of the Judicial Branch in our tripartite system by barring
congressional attempts ‘to transfer jurisdiction [to non-Article III tribu-
nals] for the purpose of emasculating’ constitutional courts.”*°

These three types of delegations do not necessarily constitute the uni-
verse of all possible delegations. The next section will argue that the power
to make treaties and international agreements can also be effectively dele-
gated away from Congress and the president. The Court has never consid-
ered delegation in the treaty and international agreement context, but the
framework is the same: a power assigned to Congress and to the president
is being effectively transferred to another organization.

Because Congress is not directly aggrandizing itself when it delegates,
courts have been reluctant to conduct extensive judicial review of congres-
sional delegations. In particular, because Congress is assumed to protect
its own interests, its decision to delegate away its own power is given less
scrutiny. Its decisions to transfer powers that the Constitution gives to the
president or the courts, however, raise a different set of issues than delega-
tions of its own legislative powers. Even so, delegations of presidential or
judicial powers to states or private parties are still more likely to be upheld
than aggrandizements that bolster Congress’s own powers.

Overall, the Supreme Court has recognized that impermissible delega-
tions may occur when legislative, executive, and judicial powers are trans-
ferred away from their constitutionally assigned branches. It is true that
the Court has not erected rigid barriers blocking all reallocation of these
powers. For instance, Congress has been given broad discretion to dele-
gate its legislative powers, the definition of ““inferior officer” has been lib-
erally expanded to cover a wide range of executive officials, and non-—
Article III courts have handled a huge number of important legal disputes.
But the Court has never explicitly abandoned Chief Justice Taft’s basic
understanding that some constitutional limitations constrain the delega-
tions of federal powers away from their respectively assigned branches.

20
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Examples of International Delegations

International delegations occur when powers assigned by the Constitu-
tion to a particular branch of the federal government are transferred to
an international organization. International delegations do not fit exactly
within the Court’s standard separation-of-powers framework because
transferring power to international organizations does not necessarily affect
the balance of powers between the federal branches. Nonetheless, this
section explores ways in which these delegations to international organiza-
tions can still create conflicts with the Constitution’s basic structural require-
ments.

Treaty-making Powers

The Constitution vests the power to make international agreements in the
president, subject to the approval of two-thirds of the Senate. Additionally,
courts and some commentators have generally accepted that the president
enjoys the power to make certain international agreements under his own
authority and other kinds of agreements with the consent of both houses of
Congress. At any rate, the power to make international agreements on behalf
of the United States is vested in one of these entities:

1. the president alone
2. the president acting with two-thirds of the Senate
3. the president acting with a majority of both houses of Congress

The Constitution restricts the states from making any kind of international
agreement without the consent of Congress, but makes no other reference
to how the power to make international agreements should be exercised.?!

Not surprisingly, the Constitution’s text and structure relating to inter-
national agreement making provides little guidance for the challenges
posed by the new kind of international law. For instance, it makes no ref-
erence to international organizations, and it is not likely that the Framers
contemplated multilateral treaties seeking to legislate universalistic norms.
Nevertheless, the rise of the new international law has created pressures to
delegate the international agreement-making power away from the politi-
cal branches of the U.S. government and toward neutral international
organizations.

This problem was anticipated by U.S. government officials who partici-
pated in the creation of the first great wave of international organizations
established in the aftermath of World War I. In the process of negotiating
the constitution of the International Labor Organization (ILO), U.S. rep-
resentatives objected to giving the proposed ILO the authority to declare
law, citing several constitutional grounds, including that

the Senate has, under the Constitution, the power and the duty of giving its
advice and consent in the matter of treaties. To permit a foreign body to
conclude a treaty binding upon the United States would be equivalent to

21
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delegating the power of making treaties in the measure of the provisions of
the treaty in question.

In other words, the creation of an international organization empowered
to create international obligations on the United States could essentially
delegate the power to make international agreements to an international
organization. This argument was recognized at the time by some com-
mentators, but did not receive significant attention. One possible reason is
that few of the international organizations created in the wake of World
War I were given meaningful legal authority, and the issue of delegation
remained almost purely theoretical.

In the modern era, however, international organizations have begun to
gain new prominence as well as substantial legal power. Perhaps the best-
known example of an international organization that has acquired the legal
authority to impose international obligations is the World Trade Organiza-
tion (WTO). The WTO Agreement has led to the effective transfer of the
power to make international agreements by permitting a three-fourths ma-
jority of the member states to adopt an interpretation of the terms of the
various trade agreements falling under the WTO jurisdiction.>® Because
the trade agreements comprising the WT'O often set out broad principles
to promote global trade rather than giving specific detailed obligations, an
interpretation adopted by three-fourths of the WITO membership could
effectively create a new obligation on a member state against the will of
that member state.

In the famous “‘sea turtle’ case, a WTO appellate body used a disputa-
ble interpretation of broadly framed language to rule against U.S. regula-
tions restricting shrimp importations from countries whose practices harm
sea turtles. Article XX of the General Agreement of Trade and Tariffs
(GATT), the pre-WTO trade agreement incorporated into the WTO re-
gime, lists the exceptions that permit countries to depart from general
WTO free trade obligations. The provision reads, in part:

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
between countries ... nothing in this Agreement shall be construed to pre-
vent the adoption or enforcement by any contracting party of measures ...
necessary to protect human, animal or plant life or health.**

The WTO panel went on to find that the U.S. policy restricting sea turtle
importation improperly favored some nations over others. The key to the
decision was its view that the policy of exemptions in favor of Caribbean
nations who had signed separate regional agreements on sea turtle protec-
tion constituted ‘‘unjustifiable discrimination.”

The merits of the case under the WTO rules are not important here.
Rather, it is simply worth noting that the WTO Council also has the
power to make this interpretation permanently binding on the United
States with a three-fourths vote. Therefore, even if the United States
opposed the interpretation of an important term such as wnjustifiable
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discrimination (as it did in this case), it could still be held responsible for
obeying the interpretation if three-fourths of the other member states
voted against the United States.

The policy merits of this voting procedure are obvious. In the old
GATT regime, any decision on an interpretation had to be reached by
unanimous consensus, giving any member state an effective veto over the
interpretation process. A three-fourths majority still requires strong con-
sensus, but it avoids allowing individual holdouts to hamstring the whole
organization.

For U.S. constitutional purposes, however, the three-fourths majority
procedure raises the theoretical possibility that three-fourths of the WTO
membership could vote to create a new international law obligation on
the United States. Moreover, this obligation could be imposed over the
explicit objections of the U.S. government. In other words, the United
States has prospectively committed itself to agree to whatever interpreta-
tions are adopted by three-fourths of the WI'O membership or a WTO
dispute panel. To the extent such interpretations turn on broad phrases
such as “‘unjustifiable discrimination,” the power to interpret these agree-
ments can become, effectively, the power to amend the terms of the origi-
nal agreement without further participation by Congress. When ratifying
the WTO’s terms for unjustifiable discrimination, did Congress really agree
that it would cede some of its discretionary ability to pursue environmental
protection policies? This is one way that the WTO has been delegated some
portion of the U.S. government’s international agreement-making power,
and it raises the exact same delegation concerns expressed by the U.S. dele-
gation to the ILO.

The United States may always withdraw from the WTO Agreement if it
opposes a WTO interpretation or panel decision. Moreover, under the
terms of the WT'O implementing legislation, none of the panel determina-
tions are directly enforceable in U.S. courts.”® But the fact that the United
States can withdraw from an international obligation—and that those obli-
gations cannot be directly enforced in U.S. courts—does not mean that
the constitutional procedures creating that obligation are unimportant.
Rather, the Constitution contemplates that the power to enter into any
important international agreement is to be held by the U.S. government
and exercised only in accordance with certain constitutional procedures.
As the U.S. representatives at the original ILO conference argued, allow-
ing a non-U.S. entity to interpret or effectively create new obligations cir-
cumvents this basic constitutional design.

Legislative Powers

The Constitution vests the power to legislate in Congress. While there
are no specific prohibitions on delegating this legislative power to other
parts of the government or even to nongovernment entities, courts have
consistently held that Congress cannot voluntarily transfer this power to
legislate absent constraining principles without violating its constitutional
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duties. As the Supreme Court famously declared, “Congress cannot dele-
gate legislative power to the president to exercise an unfettered discretion
to make whatever law as he thinks may be needed or advisable.””2°

There are two methods by which Congress may transfer legislative powers
to international organizations. First, and more commonly, Congress may
delegate the power to create legislation via a self-executing treaty or interna-
tional agreement. Second, Congress may assimilate international or foreign
law by using normal legislation to incorporate international or foreign laws
as ““laws of the United States” for the purposes of Article III and Article VI
of the Constitution.

Delegation by International Agreement

Under Article II, treaties are made by the president with the concur-
rence of two-thirds of the Senate. Many international agreements are also
made by executive agreement and the approval of both houses of Con-
gress. No matter what the process, the Constitution plainly intended the
creation of international obligations to be exercised by one, or both, of
the federal political branches. Because such agreements, if deemed self-
executing, can have the status of federal law and are equivalent to normal
legislation, they must be enforced by the president and the courts just like
any other federal law.

The rise of international organizations and multilateral agreements
means that the power to make international agreements, assigned by the
Constitution to the president and the Senate, is no longer exclusively a
tool of diplomacy between equal and sovereign states. Rather, the interna-
tional agreement power can place the United States under the authority of
an international organization that is itself empowered to create and possi-
bly enforce new international obligations and norms.

For instance, just as a legislative act raises delegation concerns if it does
not specify standards constraining an agency’s discretion, a broadly worded
international agreement could effectively transfer the power to make inter-
national agreements, which is sometimes also the power to make binding
federal law, to an international organization empowered to interpret and
enforce the terms of the agreement. In other words, international obliga-
tions, previously exclusively imposed through recognition of custom or
voluntary acceptance by agreement, can now be created by an interna-
tional organization acting under the broad authority of a general multilat-
eral agreement. Moreover, because these agreements increasingly seek to
regulate areas of private-party conduct, these agreements can serve as an
alternate mechanism for domestic legislation.

This kind of delegation of legislative power via international agreement
can be seen in a case involving the IC] and Texas’s administration of capi-
tal punishment. In 2003, Mexico sued the United States in the World
Court seeking to block the execution of various Mexican nationals facing
the death penalty in the United States on the grounds that such Mexican
nationals were not advised of their rights to see consular officials pursuant
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to the Vienna Convention on Consular Relations. The ICJ is authorized
by the Statute of the ICJ, a treaty of the United States, to decide ques-
tions of international law within its jurisdiction including:

1. the interpretation of a treaty

2. any question of international law

3. the existence of any fact which, if established, would constitute a
breach of international law

Moreover, the Vienna Convention specifically gives the ICJ compulsory ju-
risdiction over disputes about the interpretation or application of the con-
vention itself. The ICJ therefore asserted jurisdiction pursuant to this
Article and held that the United States was required to suspend executions
of those Mexican nationals pending a new hearing on the prejudice they
suffered as a result of the treaty violations.*”

For the purposes of this discussion, the important question is: What is
the domestic legal status of the ICJ’s judgment? In its petition in Sanchez-
Liamas v. Oregon, a subsequent case before the Supreme Court, attorneys
for other foreign nationals who had similarly suffered treaty violations
argued that the ICJ judgment is a self-executing treaty obligation enforce-
able by a court under U.S. law.?® The petitioners asked the Supreme
Court to treat an order interpreting a treaty, in this case the Statute of the
1CJ, as equivalent to the original treaty itself as a matter of U.S. law. Thus,
the ICJ has, under this argument, been delegated the power to overrule
the judgments of the Supreme Court, because the Supreme Court had
previously refused to give foreign nationals the remedies under the treaty
now required by the ICJ’s judgment.

The Sanchez-Liamas case highlights the collision between a creature of
the new international law, the ICJ, and the basic structure of the U.S.
Constitution. In this case, a multilateral treaty, the Statute of the IC]J, des-
ignated an independent international organization to interpret the statute’s
obligations as well as the obligations imposed by other treaties. In the
process of interpreting the obligations, the independent international orga-
nization, in this case the ICJ, essentially created a new treaty obligation
that many argue is the equivalent of federal law and enforceable in U.S.
courts. If this view is accepted, the ICJ has potentially garnered the power
to create treaty obligations that are equivalent to the “law of the land.”?*

The ICJ, however, is not Congress acting pursuant to its Article I
powers. It is also not the president and Senate acting pursuant to their
Article II powers. Rather, it is a nonfederal entity acting pursuant to a del-
egation, via an Article II treaty, to interpret and create the equivalent of
new Article IT treaties that might be enforceable in U.S. courts. This is a
delegation of Congress’s power to legislate, normally exercised via Article
I or Article II, and it creates a tension with the Constitution’s allocation
of “‘all legislative power” to Congress.

Another constitutional issue is whether, through the exercise of the
treaty power, the national government may regulate matters that would
otherwise rest outside its enumerated powers, were only domestic affairs
involved. This tension was also on display in the dispute over the ICJ’s
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ability to order a halt to the Texas execution of foreign nationals. Under
current understandings of the Constitution, it is questionable whether the
federal government could enact a statute requiring states to follow proce-
dures in their criminal trials that went beyond the provisions of the Bill of
Rights. The Sanchez-Liamas case, however, raised the possibility that a fed-
eral treaty could do so, which would normally be outside the power of the
political branches of government. Thus, international delegation raises the
possibility of not just a change in the locus of decision making but also an
expansion in the authority of government brought about by international
law and institutions.

Executive Powers

The new international law’s ambitions have also increased pressures for
international organizations to directly enforce international law, rather
than relying exclusively on national government enforcement. Acquiring
the power to directly enforce international obligations has an obvious
appeal to international organizations that seek to maintain uniformity and
fairness in the enforcement of the new international law. This section
reviews examples of how such delegations of executive powers have already
begun to occur.

The president is entrusted with the power to “‘take care” that the laws
passed by Congress are properly executed. He is also provided with the
power to appoint officers of the United States, with the advice and con-
sent of the Senate.®® These appointment powers have been understood to
be an important tool for maintaining the president’s control of the execu-
tive branch and crucial to preserving the president’s constitutional author-
ity as chief executive.

These appointment powers, however, serve as a stumbling block to
efforts to provide independent international oversight of certain multilat-
eral agreements. Most prominently, arms control agreements, especially
the Chemical Weapons Convention (CWC), rely on verification of treaty
compliance through the use of international inspectors who are not ac-
countable to domestic governments.*!

The CWC creates an ambitious verification regime intended to maintain
a complete prohibition on the stockpiling and production of chemical
weapons. In order to detect cheating, the CWC empowers an independent
international organization, the Organization for the Prohibition of Chemi-
cal Weapons, to enter and search suspect sites. Unlike previous arms con-
trol agreements, the verification measures will likely require searches of
private sites because many nongovernmental sites also have the capability
of producing chemical weapons materials.

The Technical Secretariat inspection teams are empowered, under the
CWC’s implementing legislation, to conduct inspections of any U.S. facili-
ties suspected of involvement in the production of illegal substances.
Refusing such inspections is a violation of federal law. Thus, the inspection
teams are empowered by the federal government to directly search private
facilities without seeking permission from officials of the U.S. government.
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The members of the CWC inspection teams are not appointed by the pres-
ident or any U.S. official. They are also not accountable to or removable
by any U.S. official. Although they are required to notify U.S. officials
when they begin a search, they do not take orders from any U.S. official.**

As one of the authors has pointed out in greater detail elsewhere, this
CWC inspection regime creates tensions with the Constitution’s allocation
of appointment powers to the president. The Appointments Clause serves
to ensure that any officials exercising the power to execute and enforce
federal law are responsible to the president, who is in turn accountable to
the general electorate. While the analysis of the Appointments Clause’s
application to the CWC regime has been criticized for not focusing on the
inspectors’ status as nonemployees of the federal government, his broader
point about the inherent tensions between independent verification
regimes and the Appointments Clause is persuasive.*?

To the extent that international agreements require independent verifi-
cation regimes—and in the arms control area, such verification is crucial—
officials empowered to conduct such verification procedures must be inde-
pendent of member states that might prevent the effectiveness of their
searches. On the other hand, the U.S. Constitution squarely contemplates
vesting the power to execute federal laws in officials who are appointed by
the president alone. Any future international regime dependent on effec-
tive verification procedures will run into the same competing goals: inde-
pendent verification versus constitutionally mandated accountability.

Judicial Powers

The recognition of private-party rights under international law has cre-
ated pressures to shift adjudication of such rights away from domestic
courts and toward international tribunals. As international law increasingly
affects private-party rights, it is not surprising that pressures for neutral
transborder adjudication of these private rights lead toward the displace-
ment of national courts. The best example of this trend in the United
States can be found in the dumping-case dispute resolution panels created
by the North American Free Trade Agreement (NAFTA).

Dumping cases involve challenges by U.S. parties to a foreign com-
pany’s alleged sale of goods in the U.S. market at a price below the sale of
the same goods in the foreign company’s home market. Prior to NAFTA
and its predecessor agreement, the Secretary of Commerce and the Inter-
national Trade Commission (ITC) had the sole authority to impose duties
on foreign companies found to be dumping. Such determinations were
reviewable in the Court of International Trade (CIT), a court created to
exercise the judicial power found in Article IIT of the Constitution. The
CIT, in turn, was reviewed by the Court of Appeals for the Federal Circuit
and by the Supreme Court.>*

Under NAFTA, the ITC and the Secretary of Commerce still retain ini-
tial jurisdiction over dumping claims. However, if a U.S. party seeks appeal
of an ITC decision, the foreign party may remove the case to a NAFTA
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arbitral panel. Under the terms of NAFTA, such removal eliminates any
possibility of further judicial review by an Article IIT court. Thus, at least
one commentator has forcefully argued that this structure violates the
Article IIT requirement that “the judicial power of the United States shall
be vested in” courts meeting Article III’s requirements of life tenure and
guaranteed income.?®

Furthermore, under Supreme Court doctrine, the NAFTA arbitration
panels might be upheld because the private-party dumping challenges
could be considered “‘public rights” not requiring Article III judicial
review.>® But the larger trend is what matters, because the pressures of the
new international law are not limited to dumping rights. For example, the
International Criminal Court requires member nations to turn over sus-
pected international criminals to its jurisdiction.

In order to promote neutral adjudication of international rules in favor
of free trade policies, the new international law creates pressures to shift
judicial review of private-party challenges away from domestic courts.
Leaving such adjudication to domestic judicial review and federal court lit-
igation threatens to disrupt the smooth flow of international trade rules.
From the standpoint of international law development, such neutral and
independent adjudication is obviously desirable because it prevents each
member country from allowing private-party lawsuits to block implemen-
tation of international trade rules. From the standpoint of constitutional
structure, however, the elimination of an Article III court’s power to
review a federal question lawsuit is far less attractive.

These examples illustrate how the new international law has already begun
to create pressure for the transfer of the international agreement, legisla-
tive, executive, and judicial powers to international institutions. Because
substantial portions of the federal government’s constitutionally assigned
powers are being transferred to international organizations, these transfers
may be called ““international delegations.”

In contrast to traditional international law, the aspirations of the new
international law are to develop general positive rules of broad applicability
and create pressures on states to delegate the authority to administer these
rules to independent international organizations such as the WT'O and the
ICJ. Moreover, the international law’s ambition to create a uniform law
independent of national government interference, as well as its expansion
into areas affecting private-party rights, has led to the transfer of enforce-
ment and adjudication powers to such independent agencies as the CWC
Secretariat and NAFTA arbitration panels. In each of these cases, powers
assigned to a particular branch of the federal government by the Constitu-
tion have been delegated to an international institution.

RECONCILING INTERNATIONAL DELEGATIONS
AND THE CONSTITUTION

Although not all international delegations necessarily fail to pass consti-
tutional muster, in our view all do raise difficult and important questions
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of constitutional law. Yet, for the most part, international delegations have
not undergone serious scrutiny. Internationalism is how we term the
widespread but hitherto almost unexamined idea that the rulings or pro-
clamations of international bodies subsume or preempt all “lower” levels
of power such as the laws of nation-states. International lawyers, perhaps
as an artifact of too much disciplinary compartmentalization, have tradi-
tionally overlooked constitutional and federalism issues. In this final sec-
tion, we outline our alternative approach to reconciling the need for
greater international cooperation with the constitutional problems raised
by such delegations.

Internationalism

In our parlance, internationalism describes scholarship that advocates
expansion of power and effectiveness by international institutions. Such
scholarship generally welcomes, and even advocates, the delegation of leg-
islative, administrative, and especially judicial power to international insti-
tutions. For many of these scholars, the favored method of improving the
compliance of countries, in particular the United States, has been the
enforcement of international institution actions as domestic law by U.S.
courts. Such scholars support the formal incorporation of international law
obligations, as interpreted by international tribunals, and generally reject
constitutional obstacles to such incorporation. For example, liberal inter-
nationalist scholars have argued that judgments of the ICJ, including
orders of provisional measures, should be directly enforced by U.S. courts,
even though such an approach could raise difficult questions about the
delegation of “‘judicial power” to the World Court.”

More generally, the leading scholars to consider this question have sim-
ply refused to take seriously the importance of constitutional limitations
on certain forms of international cooperation. The author of the leading
monograph in the field, Louis Henkin of Columbia University, for
instance, has written, It is difficult to accept that United States participa-
tion in contemporary forms of multinational cooperation should depend
on ‘technicalities’ about ‘delegation,’ ‘judicial power’ and ‘case or contro-
versy,” and on forms and devices to satisfy them.””*®

Accommodating Globalization: Non-Self-Execution

In our view, however, domestic constitutional law doctrines such as the
separation of powers are not a mere set of cumbersome technicalities.
They express the basic American system of power in the form of checks
and balances and a strong requirement that the exercise of power be rigor-
ously and democratically authorized by the people. The separation of
powers may, at times, make it more difficult for the government to act or
may even prevent the government from acting altogether.

Rather than ignore the constitutional questions raised by international
delegations, we believe scholars should look for legal doctrines that
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accommodate globalization and the Constitution. Adherence to one such
doctrine, for instance, would eliminate almost all of the constitutional dif-
ficulties, while at the same time permitting most forms of international
cooperation: The doctrine of non-self-execution holds that many treaties do
not have any legal effect in U.S. law absent implementation of that treaty
by a subsequent law passed by Congress. The doctrine has a long and
well-established pedigree in U.S. jurisprudence. Chief Justice John Mar-
shall recognized the doctrine as early as 1830, and long-standing historical
evidence suggests that the Framers of the Constitution approved of the
application of the doctrine to many if not most treaties.*”

Non-self-execution has been sharply criticized by many legal academics,
however, because it appears to sharply limit the legal effect of many trea-
ties, especially as they are invoked by private individuals. But those scholars
have also largely failed to consider one of the constitutional benefits of
adhering to non-self-execution of treaties, especially treaties allocating
some authority to international organizations.

By requiring Congress to enact legislation before giving legal effect to
the action of an international organization, non-self-execution preserves
congressional control over the domestic legal effect of an act by an interna-
tional organization. Thus, non-self-execution would prevent a decision of
the World Court from reversing a U.S. court judgment absent a statute by
Congress specifically recognizing the decision or the rule of that decision.*’

Non-self-execution is not a cure-all for constitutional infirmities created
by globalization, but it offers at least one way to accommodate the flows
of globalization. Rather than simply ignore traditional doctrines such as
separation of powers, applying the non-self-execution doctrine sharply lim-
its the authority of any international organization that has been allocated
authority by the U.S. government. Such an organization must continue to
work with Congress and the president in order to exercise its powers
directly within the U.S. legal system, thus preserving the intermediary for-
eign policy role of the federal government. Non-self-execution also allo-
cates responsibility for the conduct of foreign affairs to the branches with
the greatest political accountability and functional expertise—the president
and the Congress.

CONCLUSION

The problem of international delegations is only one example of the
types of pressure imposed by globalization on the U.S. constitutional sys-
tem. In future work, we plan to fully discuss the difficulties posed by glob-
alization to the U.S. federal system of state governments and some of the
ways in which these difficulties can be avoided. Non-self-execution, for
instance, can also help to alleviate the pressures on federalism, just as it
can for separation of powers and delegation.

As our discussion of the problem of international delegations suggests,
globalization is a real and powerful force in the development of U.S. con-
stitutional law. In contrast with many internationalist legal scholars, we
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think that the problem of excessive delegations of legal authority to inter-
national institutions cannot simply be dismissed as technicalities. Instead,
we believe international delegations pose a serious danger to the tradi-
tional separation of powers structure underlying the U.S. Constitution.

Our preferred approach secks to reach an accommodation between
globalization and constitutionalism that permits deeper international coop-
eration while maintaining basic constitutional values. Non-self-execution,
which shifts basic decision making on the means and methods of interna-
tional delegations to Congress and the president, is one example of how
this accommodationist approach could serve as the basis for a twenty-first-
century Constitution.
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CHAPTER 7

Globalization as Constitutional
Counterrevolution

James J. Varellas

If there is a unifying theme to the most prominent accounts of global-
ization, it is that of “freedom.”! By the last years of the twentieth century,
free international flows of investment, goods, and services—the hallmarks
of economic globalization—were the centerpiece of new regional trading
blocs, such as the North American Free Trade Agreement (NAFTA), and
new multilateral institutions, such as the World Trade Organization
(WTO). As advocates of economic liberalization recommended states don
a “golden straightjacket” so that international investors might reward their
restraint with a tide of investments that would lift the boats of their citi-
zens, powerful skepticism about this conception of freedom emerged.’
Concerns about this straightjacket—and especially about the capacity of
states to engage in domestic social protection—contributed to the failure
of other proposed international agreements, such as the Multilateral Agree-
ment on Investment and the Free Trade Area of the Americas.® Those con-
cerned about economic and social justice in this new age of free investment
and free trade might find apt Janis Joplin’s classic line: ‘“‘Freedom’s just
another word for nothing left to lose.”*

Some of these skeptics start from the premise that globalization is bet-
ter understood as a project of directed state policies than as an inevitable
trend of technological advances in communication and transportation.®
According to Chantal Thomas, the international agreements that institu-
tionalize globalization have introduced ‘“‘a considerable body of interna-
tional law” regulating the domestic economy through ‘legal rules that
affect our everyday lives—the food we eat, the clothes we wear, the price
of medicine, and the taxes we pay.”” She concludes, ““the change is so deep
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that it is constitutional.””® Stephen Gill agrees that globalization has cre-
ated a “new constitutionalism,”” which he defines as ““the political project
of attempting to make transnational liberalism, and if possible liberal dem-
ocratic capitalism, the sole model for future development.”” Surprisingly,
this new global constitutionalism, which seeks to use international agree-
ments and institutions to permanently ““lock in”> a new liberal international
economic order reaching deep into domestic political economies, has
spurred little constitutional debate in the United States. This chapter seeks
to develop a political economy framework for assessing the constitutional
challenges posed by the new freedoms and “‘unfreedoms’” that characterize
globalization.

In the previous chapter, Julian Ku and John Yoo argued against the cur-
rent lack of scrutiny given to constitutional issues raised by globalization.
Similar to Edward Fogarty’s chapter, they argue that globalization raises
serious questions about sovereignty and the Constitution’s separation-of-
powers provisions. This chapter joins Ku and Yoo in questioning the pres-
ent neglect of the question of what the U.S. Constitution has to say about
globalization. Instead of grounding its argument in concerns about sover-
eignty and separation of powers, however, this chapter will focus on fun-
damental rights and the Constitution’s substantive provisions to show that
it has more to say about globalization than is commonly understood.
Through its effect on the domestic political economy—and consequently
on the capacity of the state to attend to domestic concerns—globalization
has a profound impact on the distribution of wealth and entitlements in
society, issues that are properly the subject of constitutional scrutiny.®

The chapter begins with an examination of the major shifts in the archi-
tecture of the international economy—specifically, from an initial post—
World War II emphasis on allowing states to intervene in their domestic
economies to a subsequent emphasis on reining in this intervention. Next,
it addresses what the U.S. Constitution has to say about issues of political
economy in general, with particular emphasis on substantive constitutional
provisions. A historical examination of what legal historian William For-
bath calls “constitutional political economy” will reveal that, in the wake
of the New Deal’s constitutional revolution, the Constitution has much
more to say about economic and social rights than is commonly under-
stood. Because the architecture of the world economy deeply affects
national governments’ capacity to protect and enforce the economic and
social rights of their citizens, these questions of constitutional political
economy take on a special significance in understanding the constitutional
implications of globalization.

The final section will consider how a full understanding of the constitu-
tional political economy of globalization informs a debate about a tech-
nical issue of considerable importance: whether it is constitutionally
acceptable for international commercial agreements, such as NAFTA and
the WTO agreements, to be passed as ‘‘congressional-executive agree-
ments,” which require the approval of simple majorities in both houses
of Congress, or whether such agreements must be approved as treaties
(which require a two-thirds vote in the Senate). The conclusion—that the
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form required for the agreement turns on whether it enhances or dimin-
ishes the capacity of the domestic government to protect economic and
social rights—provides a new way forward on a constitutional debate char-
acterized by irreconcilable positions on the contemporary relevance of the
Treaty Clause.

INTERNATIONAL POLITICAL ECONOMY SINCE
WORLD WAR II: FROM EMBEDDED LIBERALISM TO
NEOLIBERALISM

“Globalization” is a label used to describe a number of different phe-
nomena, from transnational trade and investment flows to cultural diffu-
sion to harmonization of domestic regulatory frameworks. This chapter
uses a relatively narrow sense of globalization as the project of constructing
a framework of orthodox global liberalism—commonly referred to, espe-
cially outside the United States, as ““neoliberalism”—privileging so-called
free market economic relations.” This analysis grows out of the view that a
significant change in the architecture of the world economy occurred dur-
ing the turbulent period of the 1970s and has contributed significantly to
drastic changes to the international and domestic economies.'® Accord-
ingly, the first part of this chapter will focus on this shift from “embedded
liberalism,” the organizing principle of the initial post-World War II and
post—Great Depression era, to neoliberalism, the organizing principle of
the world economy during the current period of globalization. From this
examination will emerge a picture of two very different phases of political-
economic management of the world economy, each with profound impli-
cations for governments’ ability to manage their domestic economies and
provide their citizens with economic and social rights.

Writing in Foreign Affnirs in 1947, Jacob Viner declared, ““There are
few free traders in the present-day world, no one pays attention to their
views, and no person in authority anywhere advocates free trade.”!' By
the 1990s, this state of affairs had been turned on its head. In 1992, Bill
Clinton spent considerable time during his first campaign for the presi-
dency lecturing labor unions on the benefits of free trade.’?> Once in
office, Clinton during his first term oversaw the establishment of the
WTO, the passage of NAFTA, and the granting of ‘“‘permanent normal
trade relations”—or, in the international trade argot, permanent ‘‘most-
favored nation” trading status—to China. This apparent shift in the elite
view on free trade coincided with a shift in the central organizing principle
of international political economic governance from ‘“‘embedded liberal-
ism” to “‘neoliberalism.”

Embedded Liberalism

As New Right leaders such as Ronald Reagan and Margaret Thatcher
were putting the final nails in its coffin, John Ruggie coined the term em-
bedded liberalism in reference to the initial post-World War II international
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political economy.'® Ruggie characterized this period as carefully balancing
a general international inclination toward free trade against an interest in
allowing national governments to intervene in the domestic economy to
provide domestic “‘public goods’ and thus political stability and legitima-
tion. Lately, Ruggie’s term has enjoyed a resurgence of interest from legal
scholars.'*

In recent decades, political economists working outside the narrow
framework of neoclassical economics'®>—which is inspired in large part by
Milton Friedman and his Chicago School colleagues and, through the dis-
cipline of ““law and economics,” has profoundly shaped legal analysis and
doctrine'®—have developed a sophisticated and holistic understanding of
the development of the international political economy since World War
II. In addition to embedded liberalism and neoliberalism, scholars vari-
ously refer to these periods as, for example, the “Keynesian welfare state”
and the “Schumpeterian workfare state”!” or “Fordism” and “post-
Fordism.”'® These latter terms seek to capture the essential characteristics
of how states have managed their political economic affairs during these
two distinct periods. For present purposes, however, the terms embedded
liberadism and neoliberalism are most helpful because they focus on the archi-
tecture of the international economy instead of domestic political economic
management.

To understand the shift from embedded liberalism to neoliberalism, it is
first essential to understand the context of the Bretton Woods system that
established the international political economy of embedded liberalism. In
the wake of the self-destruction of the free trade system of the 1920s and
the economic protectionism and isolationism in the 1930s—and the subse-
quent World War—the architects of the postwar system at Bretton Woods
in 1944 (led by Harry Dexter White of the United States and John May-
nard Keynes of the United Kingdom) sought to address the shortcomings
of both periods: ““Unlike the economic nationalism of the thirties, it
would be multilateral in character; unlike the liberalism of the gold stand-
ard and free trade, its multilateralism would be predicated upon domestic
interventionism.”'® Thus, Bretton Woods ushered in a system that
rejected crude economic nationalism while supporting multilateralism and
domestic stability.

To make this balancing act work, the negotiators at Bretton Woods
ensured the compromise of embedded liberalism also addressed the ““di-
lemma between internal and external stability.””*° To resolve this dilemma,
both White and Keynes brought to Bretton Woods proposals for ““inter-
governmental collaboration to facilitate balance-of-payments equilibrium,
in an international environment of multilateralism and a domestic context
of full employment.””*! The outcome was a compromise that, according to
Ruggie, represented the fusion of “power and legitimate social purpose”
in the international economic system.?? In the postwar international insti-
tutions that emerged, ‘‘the principles of multilateralism and tariff reduc-
tions were affirmed, but so were safeguards, exemptions, exceptions, and
restrictions—all designed to protect the balance of payments and a variety
of domestic social policies.”*® While the U.S. Congress expressed some

20

21

22

23



Path: k:/GWD-CRAWFORD-05-0408 /Application /GWD-CRAWEFORD-085-0405-00/7_V2.5d

Date: 8th July 2008

Page Number: 147

Time: 19:11 User ID: vijaym BlackLining Enabled

GLOBALIZATION AS CONSTITUTIONAL COUNTERREVOLUTION 147

intransigence by refusing to ratify the International Trade Organization
(ITO), in “the more traditional subjects of commercial policy, the con-
junction of multilateralism and safeguarding domestic stability that had
evolved over the course of the ITO negotiations remained intact.”**

Under the ITO’s successor, the General Agreement on Tariffs and Trade
(GATT), the hallmark of multilateralism in trade was the principle of non-
discrimination. This principle took form in the GATT’s most-favored nation
rule, under which a country must treat the 2groducts of any one ‘“‘con-
tracting party” the same as those of another.”™> The GATT also generally
prohibited quantitative restrictions (i.e., quotas), although they ‘‘were
deemed suitable measures for safeguarding the balance of payments—
explicitly including payments difficulties that resulted from domestic policies
designed to secure full employment.”?® There were a variety of other excep-
tions, including those for “‘emergency actions,” escape clauses, and agricul-
tural trade, so long as they were used to facilitate a domestic price-support
program.?”

In light of the many exceptions built into the postwar trading regime,
Ruggie concludes, “multilateralism and the quest for domestic stability
were coupled and even conditioned by one another.... [They] reflected
the shared legitimacy of a set of social objectives to which the industrial
world had moved, unevenly but ‘as a single entity.””’?® Consequently, the
tendency, especially in modern economics and ““law and economics” litera-
ture on international trade “‘to view the postwar regimes as liberal regimes,
but with lots of cheating taking place on the domestic side, fails to capture
the full complexity of the embedded liberalism compromise.””*’

Intrinsically related to the consensus on trade embodied in the embed-
ded liberalism compromise was a new system for regulating international
financial flows. Under the Bretton Woods system, the U.S. dollar, backed
by gold, served as the world reserve currency to which all other currencies
would be pegged, thus ensuring a stable international financial system and
a “cushion [for] the domestic economy against the strictures of the
balance of payments.””*® The new institutional design had several elements:

Free exchanges would be assured by the abolition of all forms of exchange
controls and restrictions on current transactions. Stable exchanges would be
secured by setting and maintaining official par values, expressed in terms of
gold. The “double screen” would consist of short-term assistance to finan-
cial payments deficits on current account, provided by an International Mon-
etary Fund, and, so as to correct “‘fundamental disequilibrium,” the ability
to change exchange rates with Fund concurrence. Governments would be
permitted to maintain capital controls.?!

Capital controls and stable exchange rates provided national governments
the latitude to promote multilateral trade within a context of relative inter-
national financial stability, allowing them to intervene as necessary to
provide for social stability.

The design of the financial regulatory system created at Bretton Woods
took into account what political economists refer to as the ““trilemma” or
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“irreconcilable trinity”*?

pin puts it:

of international monetary policy. As Robert Gil-

Nations may want stable exchange rates to reduce economic uncertainty, but
they may also desire discretionary monetary policy in order to promote eco-
nomic growth and steer their economies between recession and inflation. In
addition, governments may want freedom of capital movements to facilitate
the condélgct of trade, foreign investment, and other international business
activities.””

While all of these things may be desirable, Gilpin explains, ‘““Unfortu-
nately, no international monetary or financial system can accommodate all
three of these desirable goals (fixed exchange rates, national independence
in monetary policy, and capital mobility).””** The Bretton Woods system
chose fixed exchange rates and national independence, a combination that
“promotes economic stability and enables a government to deal with
unemployment,” but at the cost of freedom of capital movement.>® Accord-
ing to Ruggie, this choice, perhaps the most important made at Bretton
Woods, reflected a “fusion of power and legitimate social purpose’ by pro-
viding domestic economies insulation from the vagaries of the international
economy to pursue the domestic social protection at the heart of embedded
liberalism. >

When it came time for the United States to enact the agreements codi-
tfying the embedded liberalism compromise, President Harry Truman pre-
sented the Bretton Woods agreement to both houses of Congress as a
congressional-executive agreement requiring simple majorities for ap-
proval.>” At the time, this form was unusual, but as the final section will
document, the overwhelming majority of international agreements in the
second half of the twentieth century would come to take the congres-
sional-executive agreement form. Importantly, Truman’s action did not
seck to make irrelevant the Treaty Clause, as he simultaneously presented
the United Nations Charter—which included the Universal Declaration of
Human Rights (UDHR)—as a treaty, requiring a supermajority in the
Senate.® The lens of political economy provides a way of making sense of
this loosening of the constitutional requirements spelled out in the Treaty
Clause: Truman’s evasion of the Treaty Clause for the Bretton Woods agree-
ment acknowledged the need for flexibility in the regulation of international
commerce.

Presenting the UN Charter as a treaty emphasized that the purpose of
this new flexibility was to provide a stable and peaceful international envi-
ronment for commerce and the protection of human rights—including the
economic and social rights found in the UDHR.?*’ This commitment was
perhaps best captured by President Franklin Roosevelt’s “Second Bill of
Rights,” which he announced in his State of the Union Address on Janu-
ary 11, 1944, when he declared:

In our day these economic truths have become accepted as self-evident. We
have accepted, so to speak, a second Bill of Rights under which a new basis

32

33

34

35

36

37

38

39



Path: k:/GWD-CRAWFORD-05-0408 /Application /GWD-CRAWEFORD-085-0405-00/7_V2.5d

Date: 8th July 2008

Page Number: 149

Time: 19:11 User ID: vijaym BlackLining Enabled

GLOBALIZATION AS CONSTITUTIONAL COUNTERREVOLUTION 149

of security and prosperity can be established for all—regardless of station,
race, or creed.

Among these are:

The right to a useful and remunerative job in the industries or shops or
farms or mines of the nation;

The right to earn enough to provide adequate food and clothing and
recreation;

The right of every farmer to raise and sell his products at a return which
will give him and his family a decent living;

The right of every businessman, large and small, to trade in an atmos-
phere of freedom from unfair competition and domination by monopolies at
home or abroad;

The right of every family to a decent home;

The right to adequate medical care and the opportunity to achieve and
enjoy good health;

The right to adequate protection from the economic fears of old age,
sickness, accident, and unemployment;

The right to a good education.

All of these rights spell security. And after this war is won we must be
prepared to move forward, in the implementation of these rights, to new
goals of human happiness and well-being.

America’s own rightful place in the world depends in large part upon how
fully these and similar rights have been carried into practice for our citizens.**

Later in this chapter, it will be shown that Truman’s approach to the
approval of Bretton Woods and the UN Charter represented the fulfill-
ment of a constitutional imperative resulting from the New Deal’s com-
mitment to economic and social rights. First, however, it is necessary to
turn to the story of globalization as the betrayal of this commitment.

Neoliberal Globalization

While it is difficult to identify precisely the moment when the project of
embedded liberalism was lost, it is reasonable to say it was finished by the
time of the electoral victories of New Right leaders such as Margaret
Thatcher in 1979 and Ronald Reagan in 1980. These victories, however,
were many years in the making.

The ongoing international political economic crisis of the late 1960s
and early 1970s threw into question the viability of the embedded liber-
alism compromise in the United States. First, the simultancous costs of
the Vietnam War and Great Society programs forced the United States to
borrow heavily, which, through the Bretton Woods system of pegging
other currencies to the dollar, passed on inflationary pressures to other
countries and thus compromised Washington’s leadership role in the
international financial order.*' After the collapse of the Bretton Woods
monetary system and the formal adoption of floating exchange rates in
1973, the United States, Europe, and the rest of the world were faced
with the reemergence of an unregulated international financial system
and its attendant instability.*2
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The end of the Bretton Woods monetary regime was one of many sys-
temic shocks affecting the U.S. and international economies in the 1970s.
The Organization of Petroleum Exporting Countries’ oil embargo,
launched in 1973 in the wake of the Yom Kippur War, put massive pres-
sure on the economies of oil-importing countries, including the United
States.** At the same time, new “efficiencies” realized by “lean produc-
tion” techniques first pioneered in Japan** and advances in supply-chain
management put increasing pressure on the primary forms of industrial
organization in the United States and Western countries more generally.

Meanwhile, traditional postwar political coalitions that had supported
the postwar bargain, particularly on the left, began to break down. The
events of 1968—including May’s student strike in France and August’s
protests at the Democratic Party’s nominating convention in Chicago—
came to symbolize this fragmentation. Major events elsewhere in the
world, such as the October massacre of hundreds of students at Tlatelolco
in Mexico City just before the start of the 1968 Summer Olympics, still
reverberate to this day. In the United States, the progress of Lyndon
Johnson’s Great Society, already groaning as the costs of the Vietnam War
spiraled out of control in the wake of military setbacks epitomized by the
Tet Offensive, came to a screeching halt with the triumph of Richard
Nixon’s “‘Southern strategy’ in the 1968 election.

Initially, there was no consensus at the international level or in the
United States about how to react as this ““perfect storm” continued to rav-
age the international political economy. However, Third World countries
that were members of the Non-Aligned Movement had a plan: at their
Algiers summit in the fall of 1973, they tabled a sweeping proposal for a
New International Economic Order (NIEO).*® This proposal, which grew
out of discussions at the UN Conference on Trade and Development,
included the following categories of demands:

(a) reforms in the terms of trade and in access to the markets of the
advanced industrial countries;

(b) reforms in the major global economic institutions, particularly the IMF;

¢) recognition of the burgeoning problem of Third World debt;

(d) greater economic assistance and recognition of the issue areas of tech-
nology transfer; and

(e) recognition of the rights pertaining to economic sovereignty of states,
particularly with regard to nationalization and the control of the activ-
ities of multinational corporations.*®

Stephen Krasner argues that the NIEO was an attempt by Third World
countries to change the ““existing goals and institutional structures” of the
international economic system and that the implications for neoliberals were
apparent: “The [NIEO] program should be rejected.”*” In the end, the NIEO
gained little traction.*® Some scholars even suggest that it provided a useful
negative reference point for what would become the neoliberal blueprint.*”

At the same time, the set of ideas that would eventually carry the day
had been fermenting for several decades at the University of Chicago. Since
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the end of World War II, scholars such as Milton Friedman and Friedrich
von Hayek (among the “few free traders in the present-daz world” to
whom Viner had referred in 1947) had developed their ideas®® in relative
obscurity.®! Beginning in the 1970s, however, their counterproject began to
draw increasing interest from those concerned with what Samuel Hunting-
ton called the “crisis of democracy””®* and others referred to as “the fiscal
crisis of the state.”®® A number of think tanks and foundations (for exam-
ple, the Hoover Institution, the American Enterprise Institute, the Heritage
Foundation, the Cato Institute, and the Olin Foundation) emerged to sup-
port academics and activists who sought to promote a new free market or-
thodoxy.®* Their success has been phenomenal, especially in the field of law.
For instance, by the time the Olin Foundation spent the last of its funds
and closed its doors in 2005, it had disbursed nearly $400 million.>> The
New York Times opened its piece reporting on Olin’s closing thus:

Without it, the Federalist Society might not exist, nor its network of 35,000
conservative lawyers. Economic analysis might hold less sway in American
courts. The premier idea factories of the right, from the Hoover Institution
to the Heritage Foundation, would have lost millions of dollars in core sup-
port. And some classics of the conservative canon would have lost their fin-
ancier, including Allan Bloom’s lament of academic decline and Charles
Murray’s attacks on welfare.>®

One could say the same thing about numerous other foundations with
ongoing operations.

Future Supreme Court justice Lewis Powell’s memorandum to the U.S.
Chamber of Commerce in April 1971 provides an excellent illustration of
how this neoliberal project moved into elite policy-making circles. In his
memo, he urged the Chamber to help promote the emerging project,®”
calling for “‘the wisdom, ingenuity, and resources of American business to
be marshaled against those who would destroy it”> and noting;:

Strength lies in organization, in careful long-term planning and implementa-
tion, in consistency of action over an indefinite period of years, in the scale
of financing available only through joint effort, and in the political power
available only through united action and national organizations.”®

By the end of the 1970s, American business had indeed marshaled its wis-
dom, ingenuity, and resources to promote and create what Sol Picciotto
calls a “minimalist” or “market-friendly state””®® and what much of the
world knows simply as “neoliberalism.”*°

Neoliberalism, as David Harvey explains, finds expression in policies
such as “deregulation, privatization, and withdrawal of the state from
many areas of social provision.”®! In Harvey’s words:

Neoliberalism is in the first instance a theory of political economic practices
that proposes that human well-being can best be advanced by liberating indi-
vidual entrepreneurial freedoms and skills within an institutional framework
characterized by strong private property rights, free markets, and free trade.%?
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With business support and the U.S. government’s blessing, neoliberalism
has taken hold as the organizing principle of the world economy since the
1970s. International agreements have increasingly emphasized liberalism at
the expense of its “‘embeddedness” by limiting governments’ freedom to
intervene in markets for trade and finance. These agreements have sought
to impose market discipline progressively in areas in which state interven-
tion to ensure social protection and stability was thought to be essential af-
ter the Great Depression and World War II. Notably, this reformed
architecture now supporting global neoliberalism has advanced free trade in
the absence of meaningful labor, social, and environmental prott:ctions,63
and free movement of capital without concern for the concomitant and
predictable limiting of states’ powers for domestic intervention.®*

While countries have adopted a number of different individualized strat-
egies for coping with the era of the ‘“‘competitive state” ushered in by
neoliberalism, even those countries most concerned with preserving social
democracy and the welfare state, such as Scandinavian countries, have
made concessions to the pressures of neoliberalism’s global market.®® As
the late Susan Strange put it, deliberate policy choices and key “‘non-
decisions” created what she called the ‘“‘casino economy”—an economy
characterized by high volatility and little concern for aims such as social
protection and stability.®® In this way, the emergence of neoliberalism and
an international architecture supporting it have seemingly made obsolete
the social concerns—and thus the legitimation concerns—at the core of
embedded liberalism. As Stephen Gill notes, the ““new constitutionalism”
of neoliberalism is a project that privileges the rights of investors over all
others, in contrast to ‘‘traditional notions of constitutionalism,” which
““are associated with political rights, obligations, and freedoms, and proce-
dures that give institutional form to the state.””®” Indeed, as the next sec-
tion will demonstrate, this new global constitutionalism runs afoul of the
U.S. Constitution.

CONSTITUTIONAL POLITICAL ECONOMY
The Constitutional Revolution of 1937

Like Chantal Thomas, William Forbath argues that political economy
may intersect with U.S. constitutional law to the extent that we must con-
sider “constitutional political economy.”’®® The indeterminate nature of
constitutional political economy was laid bare by the constitutional revolu-
tion of 1937, when the Supreme Court sharply reversed course and began
upholding the constitutionality of New Deal programs similar to ones it
had been striking down for several years. In the words of contemporary
legal thinkers inclined toward neoliberalism, this reversal resulted in the
“exile” of the “Constitution of Liberty.”®” This conception of constitu-
tional liberty and due process reached its peak during the Gilded Age
through cases such as Lochner v. New York, which struck down a New
York law setting a maximum of sixty hours per week or ten hours per day
for bakers in order to prevent the debilitating ailment known as “‘baker’s

63

64

65

66

67

68

69



Path: k:/GWD-CRAWFORD-05-0408 /Application /GWD-CRAWEFORD-085-0405-00/7_V2.5d

Date: 8th July 2008

Page Number: 153

Time: 19:11 User ID: vijaym BlackLining Enabled

GLOBALIZATION AS CONSTITUTIONAL COUNTERREVOLUTION 153

lung” on the grounds that it violated the liberty interest of bakers to con-
tract to work more hours.”® During this period, the Supreme Court used
the federal Constitution to strike down myriad economic and social regu-
lations, a practice Justice Clarence Thomas suggested resuming in a 1995
concurring opinion.”?

Cass Sunstein describes the momentous shift in constitutional political
economy occurring in 1937 as a resetting of the “‘common law baseline”
away from the ‘‘status-quo neutrality” of the Lochner era, which refused
to inquire into the preexisting distribution of wealth and entitlements in
society that always serves as a background to the legal system.”? To illus-
trate the contingency of this common law baseline, Sunstein contrasts the
Supreme Court’s view of minimum wage laws in two cases, one before
and after the shift. In Adkins v. Children’s Hospital, the Court argued,
“To the extent that the sum fixed [by a minimum wage statute] exceeds
the fair value of the services rendered, it amounts to a compulsory exac-
tion from the employer for the support of a partially indigent person, for
whose condition there rests upon him no particular responsibility.”””* In
1937, the Court revisited this issue in West Coast Hotel v. Parrish, arguing
that, if allowed by the government, the “‘exploitation of a class of workers
who are in an unequal position with respect to bargaining power ... is in
effect a subsidy for unconscionable employers.””* As Sunstein notes, these
cases demonstrate that the “notion of subsidy is of course incoherent
without a baseline from which to make a measurement.””® It is the setting
of this baseline with which constitutional political economy is primarily
concerned, and 1937 saw as radical a resetting of this baseline as there has
been at any point in the history of the United States.

The principal challenge 1937 presents for constitutional law is one of
legitimacy. How can this shift in constitutional political economy, occurring
in the context of President Franklin Roosevelt’s threatened <‘court-
packing” plan, be understood as anything but the exercise of raw politics?
Bruce Ackerman responds by putting forward a theory of constitutional
amendment outside of the formal amendment process outlined in Article
V, arguing the post-1937 expansion of federal power was justified by a
New Deal “Constitutional Moment,” a deliberative process culminating in
Roosevelt’s crushing reelection victory in 1936. “We the People” practiced
“higher lawmaking™ outside the rules of the formal amendment process,
Ackerman says, enacting constitutional changes as profound as those seen
during the Founding (the Articles of Confederation did not provide for
the Constitutional Convention) and Reconstruction (extraordinary steps
were taken to é)revcnt Southern states from blocking the Reconstruction
amendments).”

In his reexamination of Ackerman’s account of the New Deal Moment
that gave birth to the expansive administrative state and, through Bretton
Woods, a new architecture for international commerce after World War 11,
Forbath observes, “Prior to the assertion of enlarged governmental
powers was a redefinition of national citizenship, which entailed those
expanded powers.”””” Forbath moves beyond Ackerman by suggesting
that, in addition to constitutionalizing the exercise of federal power in
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national economic and social regulation, the New Deal Constitutional
Moment also acknowledged a new vision of “‘social citizenship,” requiring
the “recognition of new rights and new rights-bearers.””® Forbath notes
Roosevelt and his followers in Congress repeatedly won both presidential
and congressional elections campaigning on an expansive platform that
eventually included the Second Bill of Rights.”

Forbath’s insight that the New Deal Moment was about both the con-
stitutional legitimation of the expansive administrative state and recogni-
tion under the Constitution of “social citizenship” helpfully recasts the
question of the constitutionality of the administrative state and related
questions of international governance. In the past few decades, legal schol-
ars such as Frank Michelman have focused on abstract philosophy to locate
economic and social rights in the Constitution.®® With the rise of neolib-
eralism, their approach has achieved little traction in the courts, Congress,
or even the general populace. Consequently, at this point, Forbath’s focus
on history seems much more promising (in addition to being more con-
vincing): instead of an esoteric constitutional law debate about first princi-
ples of moral philosophy and the permissible scope of federal power,
setting a baseline of fundamental rights in the economic and social realm
becomes a question of the people’s role in interpreting the Constitution
and restructuring the state in the wake of the Great Depression.

Economic and Social Rights, Rights and the
New Deal Constitution in Exile

Contrary to those bent on resurrecting the ‘“‘Constitution of Liberty,”
Forbath argues it is actually the “New Deal Constitution” that is in
exile.®! Unlike Western Europe, the United States never developed an
extensive welfare state capable of ensuring the realization of the rights
enumerated by Roosevelt in his Second Bill of Rights and entailed by the
social citizenship vision. Forbath argues that the “tangled knot of race and
class” that has plagued the United States since its founding intervened to
sabotage the New Deal Constitution at its inception. Progress on class
issues through enacting what Roosevelt called the “‘general welfare consti-
tution” was sacrificed as conservative Southern Democrats, committed to
maintaining the “‘separate southern labor market and its distinctive meld-
ing of class and caste relations, its racial segmentation, and its low wages,”
made common cause with Republicans to include significant carve-outs
and excessive grants of state-level autonomy in the New Deal’s major
framework statutes, such as the Social Security, Agricultural Adjustment,
National Recovery, National Labor Relations, and Fair Labor Standards
acts.®? With the start of World War II, the Dixiecrats moved into open
revolt against the New Deal, joining with Republicans to block efforts to
“complete the New Deal” by implementing the Second Bill of Rights.®*

In addition to the failure to realize the promise of the New Deal and
the Second Bill of Rights, the economic and social rights on which the le-
gitimacy of the constitutional revolution of 1937 rested were also never
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formally recognized as a matter of constitutional law. Recognition of these
rights might have occurred through Supreme Court decisions upholding
the rights contained in the Second Bill of Rights or the passage of statutes
by Congress declaring passage represents fulfillment of Congress’s consti-
tutional obligation to enact various economic and social rights. Recogni-
tion, however, is only half the battle because, it is only realization, or
“objective enjoyment,” that actually improves people’s day-to-day lives.®*
Still, recognition can serve as an impetus for realization,®® and many schol-
ars now emphasize that “rights talk,”®® which occurs in the realm of rec-
ognition, can be an important means to this end by providing a moral
imperative®” or framework®® for working toward the realization of rights,
even when not legally enforceable.

The late Charles Black, in his final book, argued that the failure to rec-
ognize that the Constitution itself already contains provisions recognizing
a full slate of economic and social rights, such as FDR’s Second Bill of
Rights, is “one of the most outrageous actions of our Supreme Court.”%’
Black contends:

A sound and satistying foundation for a general and fully national American
law of human rights exists in three imperishable commitments—the Declara-
tion of Independence, the Ninth Amendment, and the “citizenship” and
“privileges and immunities” clauses of Section 1 of the Fourteenth Amend-
ment (as those clauses ought to have been and still ought to be inter-
preted).”®

Such an approach, of course, would require resurrecting constitutional
provisions that have long lay dormant. For example, investing meaning in
the Privileges or Immunities Clause of the Fourteenth Amendment®!
would require overruling the The Slawmghterhouse Cases of 1873, which
imposed a very narrow reading on this clause.”? As Sunstein notes, how-
ever, the Supreme Court was on a path to recognizing the Second Bill of
Rights as part of the Constitution without a formal amendment until
Nixon appointed four new justices to the Court—including Lewis Powell,
the author of the aforementioned “Powell Memo.”??

Before the constitutional counterrevolution in the area of economic and
social rights effected by Nixon’s appointments, the Warren Court seemed
to be following Black’s path to the Second Bill of Rights. For example, in
Griswold v. Connecticut, the Court found a privacy right encompassing the
right to use contraceptive in the ‘“penumbra’ of certain rights in the Bill
of Rights (Justice Arthur Goldberg concurred in the judgment but located
the right in the Ninth Amendment),”* and in Shapiro v. Thompson, the
Court struck down minimum time-of-residency requirements for receipt
of welfare benefits on the grounds such restrictions would impinge on the
fundamental right to interstate travel.”® To the argument that economic
and social rights as “positive rights” did not have obvious mechanisms for
enforcement, Forbath notes that advocates at the time of the New Deal
“responded first that ‘legal invention [could] develop new procedures’ and
second that, in any case, ‘immediate judicial enforceability’ was not the
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right test of a right.”*® Consequently, the reformers’ pragmatic vision had
room for both the political branches and the courts.

As a practical matter, the most promising approach may be to stand
Lochner on its head and use substantive due process to locate economic
and social rights in the Constitution. As Black notes, “The ‘due process’
clause is being made to carry the load that would far more naturally have
been assigned to the ‘privileges and immunities’ clause of the Fourteenth
Amendment, jointly with the two ‘citizenship’ clauses of that Amend-
ment.”®” The famous “footnote four” in the 1938 decision of United
States v. Carvolene Products Co., a decision that set out a broad interpreta-
tion of Congress’s power to enact legislation regulating interstate com-
merce, provides the basis for heightened constitutional scrutiny in cases
where fundamental rights are at stake, stating in relevant part:

There may be a narrower scope for operation of the presumption of consti-
tutionality [under the Commerce Clause] when legislation appears on its
face to be within a specific prohibition of the Constitution, such as those of
the first ten Amendments, which are deemed equally specific when held to
be embraced within the Fourteenth.”®

Moreover, in Palko v. Connecticut, the Court outlined its general approach
to questions of fundamental rights—rights that “have been found to be
implicit in the concept of ordered liberty”” and whose abolition would
““violate a principle of justice so rooted in the traditions of and conscience
of our people as to be ranked as fundamental.”®® As Forbath has shown, af-
ter 1937 the historical argument that the economic and social rights enum-
crated in Roosevelt’s Second Bill of Rights ““are implicit in the concept of
ordered liberty”” and thus ““to be ranked as fundamental® is strong.

CONSTITUTIONAL POLITICAL ECONOMY AND
NEOLIBERAL GLOBALIZATION

International Political Economy and Economic and
Social Constitutional Rights

As a basis for international institutions, neoliberalism is inherently hos-
tile to attempts by domestic governments to protect and enforce economic
and social rights. First, in the area of international monetary policy, the tri-
lemma resolved under embedded liberalism through the choices of fixed
and stable exchange rates and domestic autonomy in monetary policy (to
allow domestic social protection) over capital mobility has been reworked.
Under neoliberalism, the mobility of international capital has led the U.S.
government to choose floating rather than fixed exchange rates in order
to maintain autonomy in monetary policy. Second, the drive for free trade
undermines the conditions that encourage the private sector to pay living
wages, making it less likely a job can provide sufficient remuneration to
purchase key economic goods such as housing, health care, and education.
By effecting an international division of labor and an international labor
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market pitting workers against each other in a global competition for
employment, neoliberalism creates a “race to the bottom” that puts
downward pressure on wages and worker protections globally.'*°

This shift to a “competition state” in the area of monetary and trade
policy under neoliberalism constricts the state’s capacity to act domesti-
cally. Economist Dani Rodrik explains: “Governments today actively com-
pete with each other by pursuing policies that they believe will earn them
market confidence and attract capital inflows: tight money, small govern-
ments, low taxes, flexible labor legislation, deregulation, privatization, and
openness all around.”'® Thomas Friedman refers to this choice as don-
ning a ‘“‘golden straightjacket,”” which has the following result: ‘“‘your
economy grows and your politics shrinks.””'®? Or, in Rodrik’s words,
“The price of maintaining national jurisdictional sovereignty while markets
become international is that politics have to be exercised over a much nar-
rower domain,”'% and within the lexicon of modern economics, “politi-
cal” aims such as protecting and enforcing economic and social human
rights fall outside its concern.'® This new orientation in the realm of
monetary and trade policy is the hallmark of Gill’s new constitutionalism.

With the rise of neoliberalism, and thanks in part to advancements in
transportation and communications technology, the scope of international
trade agreements have expanded significantly. Rodrik notes, ‘‘International
trade agreements began to reach behind national borders; for example,
policies on antitrust or health and safety, which had previously been left to
domestic politics, now became issues of international trade disputes.””!?®
Perhaps even more importantly, these new trade agreements pay little heed
to labor concerns.'®® The result is lower wages, fewer labor protections,
and less stability for workers in this key area. Concern for such outcomes
is not new; as Chantal Thomas notes, the constitution of the International
Labor Organization (ILO) provides that ‘“‘the failure of any nation to
adopt humane conditions of labor is an obstacle in the way of other
nations which desire to improve the conditions of their own countries.””*%”
While the ILO’s power is limited to investigating and issuing reports,
however, the WT'O has the power to levy penalties and authorize signifi-
cant trade retaliation against states that it determines have violated its rules.
Unregulated international financial flows, Friedman’s electronic herd,”
similarly discipline national governments considering engaging in domestic
intervention.

The combined result of neoliberalism’s monetary and trade policy ori-
entation is a significant curtailment of the government’s ability to protect
and enforce economic and social rights. Thus the new global constitution-
alism of neoliberalism is inherently hostile to economic and social rights,
rights that should be acknowledged under the Constitution if the legiti-
macy of the constitutional revolution of 1937—which also constitutional-
ized the national-level regulatory schemes with which most large
businesses have grown quite comfortable—is to be upheld. This state of
affairs is maintained by a constitutionally controversial procedure, known
as the “‘congressional-executive agreement,” by which Congress approves
most neoliberal agreements that have served as building blocks of the new

100

101

102

103

104

105

106



Path: k:/GWD-CRAWFORD-05-0408 /Application /GWD-CRAWEFORD-085-0405-00/7_V2.5d

Date: 8th July 2008

Page Number: 158

Time: 19:11 User ID: vijaym BlackLining Enabled

158 GOVERNMENT AND LAw

global constitutionalism without the two-thirds majority in the Senate
required by the Treaty Clause.

RECLAIMING INTERNATIONAL CONSTITUTIONAL
POLITICAL ECONOMY

Article II of the U.S. Constitution provides that the president ‘‘shall
have power, by and with the advice and consent of the Senate, to make
treaties, provided two thirds of the senators present concur.””'®® In recent
decades, this provision has usually been sidestepped for international com-
mercial agreements. Instead, a procedure not provided for in the Constitu-
tion, the ‘“‘congressional-executive agreement” procedure, which requires
only a majority vote in both the House and the Senate, is often used.

The last seventy years have witnessed an explosion of congressional-
executive agreements. John Yoo notes that, while over the course of the
Constitution’s first fifty years (between 1789 and 1839) the nation entered
into sixty treaties (including the Louisiana Purchase and the Jay and Pinck-
ney treaties) and twenty-seven nontreaty international agreements, over
the fifty-year period from 1939 until 1989 the nation entered into 702
treaties and 11,698 nontreaty international agreements, and between 1946
and 1972, 6.2 percent of international agreements were treaties while 88.3
percent were not.' Unfortunately, it appears no one has studied whether
certain subjects are more likely to receive treaty treatment than others.''’
Still, the reality remains that the congressional-executive agreement proce-
dure is now a—and perhaps the—major cornerstone of the international
economic relations of the United States.

Chantal Thomas argues that permissive use of congressional-executive
agreements over the past few decades has led to the construction of a
distinct ““international branch” of the federal government that is of consti-
tutional concern.’™ Just as the “fourth branch” of the federal govern-
ment—the administrative state—resulted from the ‘““massive legislative
delegations of the 1920s and 1930s” as restricted by the Administrative
Procedure Act of 1946,''? Thomas argues, “‘the construction of the inter-
national branch began with the massive delegations of the 1990s to the
WTO and NAFTA.”!'? In fact, there is a “double delegation”: Congress
first grants the president ““fast-track” or ‘“‘trade promotion authority” by
restricting its ability to amend agreements negotiated by the executive,
and second, the agreements themselves delegate to, for example, the
WTO, the prerogative to enforce rules that govern the domestic economy.
This same logic applies to both multilateral agreements and bilateral or re-
gional trade agreements.

While many on both the right and the left criticize this abrogation of
sovereignty, this criticism may be inapposite. If it is accepted that the
nationalization of the economy resulting from constitutional revolution of
1937 established that the prerogative of the national government to pro-
tect and enforce rights trumped the sovereignty concerns of the individual
states, it could also be that the prerogative of international institutions to
do the same similarly trumps national sovereignty.''* Therefore, the
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principal problem of the new international organizations would be that,
by promoting the interests of investors over all others, they are enforcing
the wrong rights. This proposition, which could also mitigate the concerns
with self-executing international agreements mentioned by Ku and Yoo in
chapter 6, deserves a fuller treatment than it can receive here.

On the problem of congressional-executive agreements, a consensus
view has developed over the decades since World War II that they are fully
interchangeable with treaties, thus rendering the Treaty Clause virtually a
dead letter. The general statement of the black-letter law on this matter is
that “‘the prevailing view is that the Congressional-Executive agreement
can be used as an alternative to the treaty method in every instance.”!'®
While there are three types of agreement covered by this consensus,''® the
focus here will be on congressional-executive agreements negotiated by
the president and then approved by Congress, because they most directly
implicate the Treaty Clause and are the form agreements such as NAFTA
and the WTO traditionally take. Moreover, as Yoo notes, agreements of
this type do “not involve the delegation of authority from Congress to
the president, but instead [seek] to replace the treaty process with a statu-
tory one.”''” Regardless of their status under the U.S. Constitution, the
choice of the treaty or congressional-executive agreement form has no
consequence under international law, which considers both types of agree-
ments to be treaties.'®

The reigning consensus on interchangeability showed some signs of
strain in the debates over approval of the WTO and NAFTA. Bruce
Ackerman and Laurence Tribe respectively argued for ‘‘complete inter-
changeability” and ““treaty exclusivity’ in front of Congress''® and then
in the pages of the Harvard Law Review,'*® with Congress ultimately
choosing complete interchangeabilit%r in approving the agreement as a
congressional-executive agreement.'*! The federal courts have consis-
tently invoked the ““Political Question Doctrine” to sidestep the issue of
whether the congressional-executive agreement is permissible or all inter-
national agreements must pass through the requirements of the Treaty
Clause. For example, a federal appeals court in 2001 held that a chal-
lenge to the use of the congressional-executive agreement form for
NAFTA “‘presents a nonjusticiable political question, thereby depriving
the court of Article III jurisdiction in this matter,””'?? effectively punting
the issue to Congress and the president.

Forbath argues those interested in a return from exile for the New Deal
Constitution should focus their energies on Congress. Unsurprisingly, his
argument seems largely based in history: the ‘“‘great reform movements”
around the New Deal “‘sought to replace the [Supreme] Court with
elected lawmakers in the role of the nation’s ‘authoritative’ constitutional
political economist.”!?* As the most representative branch, focusing on
Congress makes sense, at least in the context of making space for domestic
protection and enforcement of economic and social rights by reorienting
the architecture of international commerce. Were members of Congress,
and senators in particular, to acknowledge their obligation to promote an
international framework permitting domestic enforcement of economic and
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social rights in the wake of the constitutional revolution of 1937, the Polit-
ical Question Doctrine would become irrelevant. Congress could demand
that the executive present them with neoliberal international agreements,
such as the WTO and NAFTA, only in the form of treaties, while permit-
ting international economic agreements designed to facilitate a reasonable
scope for domestic social protection, such as the original Bretton Woods
Agreement, in the form of congressional-executive agreements.

Congress’s role in policing its own procedures for approving interna-
tional agreements is somewhat straightforward, if problematic for the time
being due to Rhenquist Court decisions that seek to strip Congress’s juris-
diction under provisions such as Section Five of the Fourteenth Amend-
ment.'?* If international economic agreements affect fundamental rights
in the economic and social realms, however, the courts also have a role.
While Forbath rightly takes Ackerman to task for his failure to explore
fully the implications of the New Deal Constitutional Moment, Forbath
himself does not adequately consider the role the courts have played since
the New Deal’s constitutional revolution in recognizing, protecting, and
enforcing fundamental rights. Indeed, another aspect of the New Deal’s
constitutional revolution, besides the general expansion of federal power
in the economic and social realms,'?® was a recognition that the courts
have a role to play when fundamental rights are at stake.

Recognition by the Supreme Court of economic and social rights as
fundamental rights protected by the Constitution would require a major
reversal of the direction of the Court’s jurisprudence of the past several
decades. As Sunstein argues, however, the outcome of the 1968 election
by itself brought to a halt the trend in the Court’s decisions many thought
would lead to recognition of the full spectrum of economic and social
rights as fundamental rights.'?® Future elections (and appointments) could
produce another reversal. Such a re-reversal could solve many of the post-
1937 legitimacy concerns by recognizing the economic and social rights
for which federal power in the economic and social realms was expanded
in the first place.

In addition to acknowledging the capacity of Congress and the courts to
act as constitutional political economists, it also makes sense to make a few
initial observations about what international commercial agreements that
leave room for domestic protection and enforcement of economic and social
rights might look like. Enacting significant changes in the rules of interna-
tional trade and finance would require significant political will. As has already
been mentioned, aside from a new Bretton Woods—style agreement on inter-
national finance, changes such as imposition of a “Tobin tax” on interna-
tional currency transactions could have a large effect.!?” Still, conceiving of
possible actions by the U.S. government in the area of the regulation of
international finance is difficult and deserves more attention from scholars.

Alternatives are more often mentioned in the area of trade policy, and two
are immediately apparent: “‘deglobalization” and “linkage.”” The deglobaliza-
tion approach would seek to decrease the degree to which the domestic
economy is dependent on international trade.'*® Linkage would require trade
agreements to include certain basic labor and environmental standards to
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prevent the all-too-familiar “‘race to the bottom” dynamic from develop-
ing.'?? While such approaches might not have the far-reaching implica-
tions of a new major framework agreement for the international political
economy along the lines of Bretton Woods, they could still have a pro-
found effect on the capacity of the government to enact programs and
industrial policies that would better protect and enforce the economic
and social rights of Americans.

CONCLUSION

While Forbath laments the general failure to realize the mandate of the
constitutional revolution of 1937 with the exile of the New Deal Consti-
tution, he fails to note the significance of the Bretton Woods system as a
precondition for realizing its promise. The Bretton Woods system estab-
lished an international framework conducive to domestic policies aimed at
realizing economic and social rights such as those laid out by Roosevelt in
his Second Bill of Rights speech, even if the domestic political realities in
the United States were such that it was not possible to realize such rights.
The successes of European social democracies during this period under-
score the potential of an international architecture of embedded liberalism
to allow for the realization of economic and social rights.

The United States, as the possessor of the largest economy in the
world, is uniquely situated to serve as a leader in enacting changes directed
at reforming international finance and the trading system and beginning
the dismantling of the new global constitutionalism of neoliberalism.
International markets could not punish the United States for enacting pol-
icies to lessen the negative impact of international financial flaws and cush-
ion the domestic economy in the way they could smaller countries.
Similarly, as evidenced by its ongoing trade negotiations all over the world
and the continuing passage of new trade agreements, the United States is
the key player in the international trading system. By simply changing the
terms it seeks in trade deals, the United States could radically alter the
character of international trade.

There is no doubt the United States has the power to rework important
aspects of the architecture of the international political economy—the power
to turn back, at least in part, the constitutional counterrevolution of eco-
nomic globalization. Moreover, as shown above, because neoliberal globaliza-
tion is inimical to economic and social rights, rights properly understood as
protected by the Constitution, this capacity triggers a constitutional require-
ment that the United States actually do something to reshape the architec-
ture of the international political economy to encourage the realization of
economic and social rights.

NOTES

Portions of this chapter draw on James J. Varellas, “The Constitutional Political
Economy of Free Trade: Reexamining NAFTA-style Congressional-Executive
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Agreements.” 49 Santa Clara Law Review __ (forthcoming). The author is grateful
to the Santa Clara Law Review for permission to republish portions of that work
here.
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CHAPTER 8

Making the World Safe for
Standard-Setting

Philip J. Weiser

Globalization has created a fundamental challenge for antitrust
enforcement: How do governments regulate U.S.-based firms when corpo-
rate operations are transnational, but antitrust authorities in different juris-
dictions exercise independent oversight? One emerging trend is a
multiheaded competition regime, in which mergers or potentially anticom-
petitive activity involving U.S.-based companies must pass muster with not
only U.S. competition authorities but also those of other countries (such
as the European Union’s competition authority).! Meanwhile, the United
States has acceded to strong global rules in areas such as intellectual prop-
erty (IP) and trade law. In the case of the World Intellectual Property Or-
ganization (WIPO), national authorities are required to adopt laws in
compliance with international treaty obligations. As to the World Trade
Organization (WTO), that body enjoys independent dispute resolution
authority. In the case of antitrust law, however, no such international insti-
tution appears to be in the offing.

In the face of overlapping and potentially inconsistent regimes, the
principal response by U.S. and foreign antitrust agencies to globalization
and multijurisdictional oversight is to encourage convergence of national
antitrust standards and a dialogue on antitrust approaches. Yet globaliza-
tion presents particularly significant challenges for oversight of information-
based industries that are, by definition, operating in international mar-
kets. Increasingly, information technology (IT) firms operate in an inter-
national environment in which collaboration across countries and
industry segments promises greater market opportunities and procompe-
titive innovation. One significant development among these global IT
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firms is the establishment of standard-setting organizations (SSOs) to
facilitate the development of new markets and to enable companies to
work together effectively. Increasingly, such bodies are international by
design, using the power of the Internet to involve engineers from all over
the world in the development of new standards. Consequently, SSOs
both facilitate the development of industry standards, which “‘are widely
acknowledged to be one of the engines of the modern economy,”* and
represent a challenge to the traditional national oversight of competitive
activity.

These standard-setting bodies, particularly with regard to how they reg-
ulate the use of intellectual property in official standards, are both mindful
of and greatly affected by antitrust oversight. For instance, consider that
the effort to develop a standard for third-generation wireless communica-
tions has sparked an international round of antitrust and IP litigation. In
the United Kingdom, as an example, Qualcomm filed a legal action against
Nokia, alleging that the Finnish firm had infringed “two Qualcomm pat-
ents in GPRS (General Packet Radio Service) and EDGE (Enhanced Data
Rates for GSM Evolution) phones.””® Nokia responded by filing its own
suit in the United States (in Delaware state court), claiming that Qual-
comm had failed to comply with a standard-setting body’s requirement
that it license certain patents on fair, reasonable, and nondiscriminatory
terms.* Commenting on the matter, Nokia alluded to the possibility of
multiple jurisdictions getting involved in this dispute, explaining, ““This
action seeking resolution through the Court follows the European Tele-
communications Standardization Institute (ETSI) dispute resolution pro-
cess.”® Finally, Nokia and other firms have complained to the European
Union’s antitrust authority that Qualcomm has failed to live up to its
commitment—made as part of its participation in a standard-setting
body—to license its patented ‘‘technology on fair, reasonable and [non]-
discriminatory terms.””®

As illustrated by the Qualcomm-Nokia dispute, the challenges of glob-
alization include the need to develop an effective enforcement strategy for
an environment where different jurisdictions could potentially decide mat-
ters related to IT standard-setting differently from one another. Particu-
larly in high-stakes disputes emerging from intellectual property rights
(IPRs) and standard-setting, firms are likely to seek favorable forums wher-
ever they can find them around the world. As of yet, however, standard-
setting bodies have not developed effective strategies to prevent such
forum shopping, leading to lawsuits around the world aimed at defining
and enforcing SSO IPR licensing rules.” Unlike some aspects of antitrust
oversight (say, the essential facilities doctrine),® different jurisdictions can-
not adopt different approaches on SSO IPR policies without creating con-
siderable confusion and undermining the globalized nature of the IT
marketplace. In particular, because producers focus on international mar-
kets and users seek to benefit from economies of scale and network
effects,” standard-setting in the information industries is an inherently
international activity, and participants in this process cannot easily comply
with different rules in different parts of the world.
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The disputes related to standard-setting are only now emerging in full
bloom because of the increased role that intellectual property (and, in par-
ticular, patents) plays in official standards. As recently as the early 1990s,
patents were largely irrelevant in the software context, mostly large firms
dominated standard-setting, and SSOs operated based on an ethic of
cooperation, without the need for formal policies on matters such as IP
licensing. Indeed, as with the development of the basic Internet standards,
standard-setting efforts emerged out of a quasi-academic and cooperative
environment dedicated to developing effective technologies. Today, most
standard-setting efforts must deal with conflicting business objectives and
a series of pitfalls, including IPRs that must be managed effectively in
order for a standard to succeed. And such battles involve high stakes, as
the selection (or rejection) of particular standards can make or break IT
companies.

This chapter explores and explains the emerging issues related to anti-
trust oversight of standard-setting in a globalized economy. The first sec-
tion outlines how standard-setting bodies have emerged as an important
force in the information economy. The second section traces the evolution
of antitrust law as it applies to SSOs, explaining how it has changed from
a posture of skepticism to one of presumptive endorsement. The third sec-
tion explains how SSOs have adapted to the challenges of managing IPRs
related to official standards. The fourth section returns to the question of
how international antitrust oversight should address official standard-
setting, followed by a brief conclusion.

THE EMERGENCE OF STANDARD-SETTING IN THE
GLOBALIZED INFORMATION ECONOMY

On many accounts, the first notable national standard was the develog—
ment of a uniform standard for railroads during the American Civil War.'?
This standard not only helped the North win the war (on account of its
superior supply-chain management) but also helped to spur the success of
the railroad industry. In so doing, it underscored the importance of intero-
perability in network industries. Over the last twenty-five years, as the digi-
tal revolution has picked up steam, economists have increasingly studied
such issues, developing new models of “‘network economics.”

For the information economy, standards are uniquely important to facil-
itating the success of many new products and enabling different forms of
interoperability on a global scale. In particular, different forms of intero-
perability range from enabling compatibility between rival products (e.g.,
enabling two telephone networks to communicate with one another),
between platform products and complementary ones (e.g., enabling differ-
ent products, such as modems, to plug into the telephone network), and
between new products and old ones (e.g., enabling old software programs
to work with a new computer operating system). Given the importance of
interoperability in the information industries, it is not surprising that con-
troversies and possible solutions related to interoperability issues have



Path: K:/GWD-CRAWFORD-05-0408 /Application/GWD-CRAWFORD-05-0405-005_V2.5a

Date: 8th July 2008

Page Number: 174

Time: 18:54 User ID: sebastiang BlackLining Enabled

174 GOVERNMENT AND Law

proliferated, with the increasing development of interoperable (and open)
standards being one notable development. As one commentator noted
more than ten years ago, “If all industries set standards at the same rate,
one might expect fewer than one percent of standards pages to relate to
information technology,” yet—as early as 1996—“more than 50 percent
of all new standards pages [were] related to information technology.”!!
More than ten years later, the standards-intensive nature of the informa-
tion industries show no signs of receding, and the Internet has greatly
fueled standards development activity, making clear that such standards set
the framework for international markets in IT products in both hardware
(e.g., wi-fi routers) and software (e.g., instant messaging).

As an economic matter, standards are important and sometimes difficult
to develop because they resemble, at least in many cases, a “public
good.”!? As classically defined, a public good is a resource that is nonrival-
rous (A’s consumption of the good does not diminish its availability to B),
nonexcludable (A cannot keep B from consuming it), and nonexhausti-
ble.'® Many standards, such as the size of paper used in copy machines or
the TCP/IP standard that facilitates global Internet communications,
share these qualities. In general, the production of public goods creates a
dilemma because individuals have an incentive to “‘free-ride” (i.e., not
contribute to their production) rather than to help make the necessary
investments. In the standard-setting context, the fundamental question
is why customers or producers of a particular product would support
a standard-setting effort if they can enjoy the benefits—facilitating the
emergence of new products, enabling interoperability between related
products (either competitive or complementary ones), or ensuring product
quality—without investing time or resources in that effort.

Reflecting the public significance of many standards, governments tradi-
tionally viewed standard-setting as a function that they could and should
assist. In terms of the Internet, for example, the U.S. government initially
subsidized the development of TCP/IP as well as the Internet Engineer-
ing Task Force (IETF) that oversaw its evolution. In the telecommunica-
tions arena, regulatory authorities also have played an active role in
standard-setting for any number of reasons. In particular, regulators
engaged in standard-setting matters due to the presence of a dominant
firm that required regulatory oversight; a belief that a fractured market-
place would not adopt important standards; or a desire to attain industrial
policy goals.'*

In today’s global marketplace, the case for national standard-setting is
often difficult to make. After all, there is a premium on international coop-
eration and, to the extent that one country’s efforts succeed, it may well
facilitate benefits that will be shared widely. Reflecting both the interna-
tional pressures and the criticisms of government standard-setting,'® the
emerging attitude of policy makers is that the private sector should lead in
standard-setting.'® Indeed, the EU Commissioner for Information Society
and Media recently explained that “for governments to make a viable case
for choosing any standard is much more difficult’ than it was when the
European Union took a more active role, such as the setting of the GSM
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mobile telecommunications standard.'” Similarly, the Clinton administra-
tion praised the model of private standard-setting and concluded that it
was ‘“‘unwise and unnecessary for governments to mandate standards for
electronic commerce.””'®

For standard-setting that takes place in the private sector, many engi-
neers and engineering societies have traditionally viewed that activity as a
form of public service whereby engineers act in their professional capacities
and do not represent the interests of private firms. In the development of
the Internet, for example, the IETF viewed itself as a quasi-academic body
whose mission was to develop new standards based on “‘rough consensus
and running code.”'® Over the last ten years or so, the more romantic
vision of standard-setting has clashed with the reality of a more conten-
tious process that is fraught with business implications.?® Consequently,
even IETF working groups are now heavily comprised of industry repre-
sentatives, a development underscored by the organization’s acceptance of
patented technologies as part of its standards and the increased delays in
agreeing upon official standards.>’ Nonetheless, it is still admirable that
standard-setting bodies are able to maintain a “‘quasi-idealistic mission that
succeeds through group synergy,” enabling their participants to strive
against long odds in what, at times, secems to be opposed to common
sense and reality.”*?

Given the dynamic and globalized nature of the information industries,
the continuing development of new markets helps to explain the dramatic
growth in standard-setting over the last decade.?® To be sure, the engi-
neering ethic of contributing to technological development for its own
sake is still important, but more fundamentally, many companies believe
that they cannot refrain from participating in standard-setting because
“architecture wins technology wars.””** As a collective matter for involved
companies, new standards initiatives tend to provide important business
opportunities because they “‘typically expand the total size of the market
and may even be vital for the emergence of [a new]| market in the first
place.”?® In practice, because standard-setting bodies generally set “lowest
common denominator” standards that leave room for proprietary exten-
sions,”® firms are potentially advantaged or disadvantaged by their under-
standing (or lack thereof) as to how the technological architecture is
developing.

Another force that is raising the profile of standard-setting around the
world is the increasing importance of patented technologies in official
standards. In particular, if a standard includes patented technology con-
trolled by a single firm, that firm can charge royalties to all users of the
standard. To be sure, such royalties may well be regulated by a commit-
ment to license the technology at ‘“‘reasonable and nondiscriminatory’
(RAND) terms, but this limitation—as discussed below—may only be
minimally restrictive.

For smaller firms that cannot easily compete in an often global market
where they must spur the development of a network based on their prod-
uct, an established and well-accepted standard that welcomes compatible
applications may well provide them with an ability to compete.?” Stated
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differently, standard-setting bodies can overcome collective action
problems—that is, the need to signal to complementors and distributors
the importance of supporting a new product—that might otherwise
destroy a product’s chance of success despite its high quality.?® As stand-
ards have grown in importance and become more international, an increas-
ing number of firms now participate in the standard-setting process and
often seek to patent technologies related to official standards,?® making
standard-setting less ““clubby,”” more political, and increasingly marked by
adversarial business objectives (as opposed to a cooperative and problem-
solving ethos). To address the challenges of managing “patent thickets,””3°
standard-setting bodies have responded by sometimes requiring the disclo-
sure of relevant IPRs and often mandating that they be licensed at RAND
terms.>!

Managing claims for patent royalties is important because doing so can
ensure that open standards remain inexpensive and can be adopted widely.
Take, for example, the case of Wi-Fi, which is thriving because it is inex-
pensive.*? By contrast, ““if the cost of the technology goes up to pay for
the license, even a little bit, it could throw off the economics.””*? Not only
would royalty payments jeopardize the proliferation of Wi-Fi technology,
but it would increase the price of Wi-Fi equipment and thereby undermine
the ability of this technology to thrive (as opposed to would-be rivals such
as Bluetooth).

In short, SSOs, as one survey of cited patents suggested, “‘not only
select important technologies but also may influence their future.””** Like
formal standard-setting bodies, informal consortia can also be very impor-
tant in establishing new technologies.®® Formal standard-setting bodies (at
least in the United States) are generally associated with the American
National Standards Institute (ANSI) and commit to follow due process—
like procedures.®® Bodies such as ANSI and the Institute of Electrical and
Electronics Engineers (IEEE) emphasize open participation and eschew
any requirements of undue financial contributions or limitations on voting.
By contrast, informal consortia, such as the Bluetooth Special Interest
Group, generally operate with a considerable degree of proprietary control
by the founding members or are limited to specific participants that make
a financial commitment to the standards organization.?” Such consortia
initially were created to respond to the lack of focus and speed on the part
of formal standard-setting bodies, but some have suggested that they have
increasingly failed to live up to such aspirations.*® In any event, both for-
mal SSOs and consortia aspire to develop standards and face challenges
such as how to regulate the use of intellectual property in approved stand-
ards, and thus I shall not differentiate between the two types of organiza-
tions, using the term SSO to refer to both of them.”

THE LAW AND ECONOMICS OF STANDARD-SETTING

Standard-setting bodies present a challenge for antitrust law in a global
economy. As noted at the outset, the challenge for antitrust oversight of
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standard-setting in a multijurisdictional environment is to develop a rough
consensus so that SSOs do not face different antitrust rules across the
world. In general, antitrust law is developing a more hospitable attitude to-
ward the cooperation among competitors necessary to facilitate new stand-
ards. In particular, based on insights from network economics and the
recognition that new forms of cooperation have given rise to new products,
antitrust enforcers have become increasingly tolerant of standard-setting
activity. Nonetheless, as explained below, courts and commentators have yet
to coalesce on a well-defined strategy for evaluating the competitive effects
of standard-setting.

Standard-Setting and Antitrust Law

The initial stance of U.S. antitrust law toward standard-setting bodies
reflected the received wisdom that collective decision making by industry
participants undermined competition.*” In an early case involving a standar-
dized container for milk, for example, the Seventh Circuit upheld the Fed-
eral Trade Commission’s (FTC) condemnation of an agreement on the
ground that it was used to facilitate collusion on pricing.*' In so doing, the
court declined to consider the procompetitive aspects of uniform container
sizes, ruling that the purpose and effect of the standardized container was
not to comply with government health regulations, to create economies of
scale in packaging, or to prevent consumer confusion, but that it was
designed and implemented because it was “‘easier to reach the goal of uni-
form prices on a standard product than on one which was not.”** Over
time, courts have reassessed their initial skepticism of standard-setting,
recognizing that some efforts represent “praiseworthy effort[s] at self-
regulation [rather] than a device for facilitating supracompetitive pricing.””*?

The traditional skepticism of concerted conduct by industry participants
was certainly overly broad, but it also reflected legitimate concerns about
exclusionary arrangements. In the famous Allied Tube case, for example,
the Supreme Court ruled that an SSO’s refusal to certify as safe the use of
plastic conduit constituted an illegal restraint of trade designed to exclude
entry from an equally efficient competitor.** In that case, the SSO’s action
had an anticompetitive effect because many government agencies adopted
its reccommendations on safety regulation.*> Consequently, Allied Tube
provides that standard-setting activity that both is motivated by an exclu-
sionary purpose and creates such an effect is legally suspect. In so doing,
Allied Tube followed earlier decisions (such as Radiant Burners, Inc. ».
Peoples Gas Light & Coke Co.)*® in concluding that biased and discrimina-
torily enforced standards can give rise to antitrust liability.

To respond to the concerns of antitrust courts, many standard-setting
bodies have established procedural safeguards and have sought to avoid
playing a quasi-regulatory role. In Eliason Corp. v. National Sanitation
Found., for example, the Sixth Circuit turned away an antitrust challenge to
a standard-setting program that tested products in a patently nondiscrimina-
tory fashion and made no attempt to exclude disapproved products from
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the market.*” This approach avoids evaluating the merits of the standard or
judgments about the SSO itself—matters upon which antitrust courts (and
particularly juries) are unlikely to be able to render effective judgments.*®
Instead, it emphasizes procedural safeguards, such as whether the SSO’s
decisions are likely to injure competition and whether its membership
includes customers or only competing producers.*’ By so doing, it recog-
nizes the important point made in Allied Twube: when standards are set
based upon ‘‘objective expert judgments and through procedures that pre-
vent the standard setting process from being biased by members with eco-
nomic interests in stifling product competition, those private standards can
have significant procompetitive advantages.”>°

The emerging antitrust stance on standard-setting continues to harbor
some of the traditional skepticism that collective decision making largely
advances exclusionary objectives. Consider, for example, the recent decision
in Golden Bridge Technology, Inc. v. Nokia, Inc.,®" which rejected a motion
to dismiss a claim that an SSO’s decision about a particular technology con-
stituted a per se illegal group boycott—even without any allegation that the
decision necessarily created an anticompetitive effect. In that case, unlike
Allied Tube, the SSO’s decision merely failed to include a firm’s proprietary
technology—notably, it did not shun that technology as unsafe nor know-
ingly signal to governmental authorities that it should be barred from use.>?

Policy makers increasingly recognize that the traditional skepticism of
collective decision making on matters involving product standards for
quality, safety, or interoperability purposes can be counterproductive.®® In
particular, many standard-setting efforts—like the one in Golden Bridge—
merely facilitate the development of new products. By contrast, cases like
Allied Tube raise distinct concerns insofar as they represent efforts by an
incumbent firm to use standard-setting forums backed by government
authority to prevent new forms of entry.”*

The Law and Economics of Interoperability

The establishment of a standard to promote interoperability presents reg-
ulators with an apparent opportunity to promote economic efficiency.
Viewed statically, interoperability increases competition and therefore should
lower prices to consumers. Such a static perspective, however, does not take
into account that the opportunity to charge supracompetitive rates for a pe-
riod of time is often what motivates the development of new technologies
in the first place. In honor of Joseph Schumpeter, the late Austrian econo-
mist who heralded the importance of technological innovation and
described economic progress as driven by forces of ““creative destruction,”>®
the concept of dynamic efficiency is often equated with ““Schumpeterian
competition.” From the Schumpeterian perspective, it is the competition
for the market and not within the market that really matters.>®

The theory behind patent law’s guarantee of a temporary monopoly on
the use of an invention is in line with Schumpeter’s theory of innovation.
To that end, the patent system offers innovators an unrestrained hand—and
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protection from competition—in how they price their invention. For indus-
tries requiring significant upfront investments in research and development
(R&D), the incentive of a patent, along with its prospect of charging supra-
competitive prices (often referred to as ‘“monopoly rents”), is critical to
spurring innovation. As Thomas O. Barnett, assistant attorney general in
the Bush administration, put it, “Where innovation requires substantial
up-front research and development costs, a rational firm will elect not to
innovate if it anticipates a selling environment that too quickly resolves to
marginal cost of production.”®” Highlighting the flaw in the traditional eco-
nomic focus on perfect competition (and the pricing of products at mar-
ginal cost), this point is often referred to as the “marginal cost fallacy.”
That is, for industries with significant sunk and irreversible costs (such as
telecommunications), marginal cost pricing “will not provide an adequate
return to the investors who provide capital,” leading investors to be “‘cau-
tious about investing money upfront because ex post competition could
drive prices to nonremunerative levels.”®®

From a purely Schumpeterian perspective, efforts to facilitate interoper-
ability that would limit the ability of an inventor to reap monopoly rents
might present a case of killing the goose that lays the golden eggs.®®
There is, however, another perspective—that of “‘network effects.” In this
view, the innovation that develops a new market may not be dominant
because of a novel invention (say, backed by patent protection), a superior
product, or an effective marketing strategy. Rather, a market leader may
capture a dominant position because of the presence of strong network
effects—that is, the value created because a product enjoys a large cus-
tomer base, whereas rivals possess relatively small customer bases.®® Invok-
ing this perspective, Carl Shapiro suggested that, in network industries,
the “lack of compatibility can be the death-knell of a new technology.””®!

The concept of network effects is increasingly familiar to lawyers and
businesspersons alike. In the old economy, it was largely irrelevant whether
a greater number or only a few individuals adopted a particular product.
In the new economy, particularly for information and communications
technology products, the more users who adopt a product, the more valu-
able that product is. In the case of the telephone network (or instant mes-
saging, to take a more modern example), there is a clear and direct
network effect—the more people a user can contact, the more valuable the
service is. In the case of Microsoft’s operating system, the network effect
is indirect—the more users of Windows, the greater the incentive to de-
velop applications for that product (rather than for other, less popular
operating systems). For both direct and indirect network effects, there is a
positive feedback effect—a more valuable platform creates more demand
for that platform, making that platform yet more valuable.

The Role for Antitrust in Overseeing Standard-Setting

A fundamental choice for antitrust policy as well as IP law is whether
the government should put a thumb on the scale to influence the nature
of competition in particular markets. By encouraging or discouraging
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compatibility between potentially rival products (say, by subjecting cooper-
ative efforts to greater or lesser antitrust scrutiny), policy makers can influ-
ence how an industry evolves. How antitrust policy should view
compatibility issues is a matter of some controversy, with the Schumpeter-
ian perspective suggesting the importance of intersystem competition
(based on incompatibility) and the network effects perspective champion-
ing the importance of intrasystem competition (based on compatibility).

To make matters more complicated, it may well be that the proper strat-
egy for antitrust oversight will depend on the dynamics of the particular
market at issue. As the D.C. Circuit observed in United States v. Microsoft:
“the economic consequences of network effects and technological dyna-
mism [may] act to offset one another, thereby making it difficult to formu-
late categorical antitrust rules absent a particularized analysis of a given
market.”®? In Microsoft, the court concluded that dominant firms have an
obligation not to adopt technologies that exclude rivals without a legiti-
mate business reason. In so doing, however, it made clear that ““[a]s a gen-
eral rule, courts are properly very skeptical about claims that competition
has been harmed by a dominant firm’s product design changes.”®® None-
theless, the Microsoft case showed that there is a role for antitrust law to
prevent the sabotage of the development of open standards by a firm seek-
ing to maintain its expectation-based dominance.®* Indeed, a critical issue
in the Microsoft case was Microsoft’s deception of Java developers in an
effort to frustrate the development of an open standard that threatened
the dominance of its platform.®®

Given the uncertainty between different policy strategies and how particu-
lar market dynamics might influence the appropriate strategy, it is a fair start-
ing point for antitrust enforcers to proceed cautiously in this area and avoid
categorical approaches that would either deem conduct per se illegal or per
se lawful. To this end, courts and policy makers generally reject the notion
that all standard-setting efforts are a front for collusion, and they increasingly
appreciate that many such initiatives serve procompetitive purposes. Recog-
nizing this point, Congress enacted the Standards Development Organiza-
tion Advancement Act of 2004, providing for rule-of-reason oversight of
standard-setting activity and restricting the availability of treble damages.®®

In addition to adopting a cautious stance on regulating standard-
setting, antitrust enforcers should appreciate how particular factors counsel
deference to the decisions of standard-setting bodies and skepticism that
antitrust oversight will be beneficial. First, deference toward standard-
setting should be even more pronounced where the SSO is predominantly
comprised of individuals whose interests are not to exclude competitors or
reap monopoly profits, but rather to promote greater product quality,
interoperability, or facilitate the emergence of a new product. Second, if a
rival standard exists—even if it is not popular—its ability to constrain any
market power of an official standard should be a factor in evaluating the
merits of antitrust oversight.®” Third, the value of antitrust oversight is
suspect when a firm complains of conduct that was disclosed to the SSO
before it selected a standard (say, licensing arrangements for intellectual
property embodied in an official standard) and the SSO—assuming it
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followed regular procedures and was not cagptured by a particular firm’s
interest—proceeded to approve the standard.®®

Antitrust law’s transformation from a skeptical to a hospitable stance
toward cooperation on standards-related issues reflects an increasing ap-
preciation for the dynamics of the information economy and the role
of network effects. Rather than endure a costly standards war in which
rival firms sponsor incompatible products, a cooperative venture—whether
through a consortium of private firms or an open standard-setting body—
can, as FTC chair Deborah Majoras noted, “‘allow products supplied by
different firms to interoperate, making them more valuable to consumers
and thus increasing the chances of market acceptance.”® After all, as one
standard-setting veteran explained, ‘‘Although interoperable products can
provide great value for customers, that value may not be realized unless
standards exist to foster the availability of a network of related, interoper-
able products; many innovative products might never have existed without
standards.””® In light of this recognition, Majoras suggested a tolerant
stance toward standard-setting, explaining that ‘““we have not seen frequent
instances of naked collusion” in standard-setting and adopting an attitude
markedly different from decades earlier.”*

The evolving attitude toward standard-setting bodies has accepted their
procompetitive virtues and focused on a new concern: the problem of pat-
ent holdup.”? This problem reflects the confluence of the increased patent-
ing in the technology sector as well as the increasing proliferation of
standards to facilitate interoperability between competing or complemen-
tary products. As the FTC explained in its report on intellectual property
and competition policy:

If an innovator or producer learns that it has infringed a patent only after it
has committed sunk costs to its innovation and production—and thus locked
in to the effort—the patentee may be in a position to demand supracompeti-
tive royalty rates. If, before lock in, the downstream actor had known about
the patent and could have designed its product or innovation around it, then
the firm might have used the opportunity to adopt alternative designs as le-
verage for seeking a competitive royalty rate. But after lock in, the down-
stream actor no longer has that option. Redesigning a product after
significant costs have been sunk may not be economically viable.”?

Reflecting this point, the FTC has since concluded, ““Antitrust scrutiny of
possibly deceptive conduct in the standard-setting context is especially
warranted when the standard-setting body has determined to carry out its
work in an environment ostensibly characterized by cooperation rather
than rivalry.”””*

In theory, when technologies compete for inclusion in a standard, no pat-
ent holder can demand more than a competitive royalty rate. But after the
standard is set and firms have incurred sunk investments in producing partic-
ular products, patent holders are in a position to extract supracompetitive
royalties. The challenge in identifying holdup behavior in practice is that
there may not be a clear benchmark for the relevant technology, and its
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apparently high rates might be the product of cutﬁng—edge technology
“developed through ‘superior skill, foresight, and industry.””””> Moreover, to
the extent that rival technologies to the standard exist, those rivals should
limit the ability of a patent holder to extract supracompetitive royalties.

To date, the Rambus decision is the FTC’s (as well as any antitrust
authority’s) most dramatic decision involving antitrust oversight of stand-
ard-setting bodies. In that case, Rambus allegedly participated as a mem-
ber of the Joint Electron Device Engineering Council (JEDEC) at the
same time that it amended pending patent applications so as to cover the
standard under consideration. As the FTC alleged in its complaint, Ram-
bus violated the antitrust laws by ‘‘deliberately engaging in a pattern of
anticompetitive acts and practices that served to deceive [JEDEC], result-
ing in adverse effects on competition and consumers.””® Even though
Rambus officially withdrew from JEDEC before the final standard was
adopted, the FTC concluded that it did so after failing to disclose its
pending patent applications and with the intention of pursuing a holdup
strategy. Finally, as the FT'C appreciated, the Rambus decision emerged in
a context where none of the mitigating factors noted above was present;
in particular, there were no marketplace rivals to the selected standard,
and Rambus had not disclosed its patents and intended licensing fee
before the adoption of the standard.

The Rambus decision is only beginning to influence the conduct of
standard-setting, and some have suggested that a heightened role for anti-
rust in this area is inappropriate. In one line of criticism, Assistant Attorney
General Barnett suggests that ““if the government is too willing to step in
as a regulator, rivals will devote their resources to legal challenges rather
than business innovation” and, in particular, will not engage in ““‘Schumpe-
terian competition.””” In a second line of criticism, Deputy Assistant Attor-
ney General Gerald Masoudi emphasized that compulsory licensing of
intellectual property as an antitrust remedy should be rare, citing Trinko for
the proposition that antitrust authorities should avoid assuming “‘the day-
to-day controls characteristic of a regulatory agency.”””® Finally, Prof. Her-
bert Hovenkamp has claimed that failures by firms to disclose their patent
positions and to later engage in a holdup strategy are beyond the compe-
tence of antitrust authorities to address and ‘‘are probably best addressed
via the institutional design of standard-setting procedures, including predis-
closure obligations, rather than by antitrust.””® To evaluate the merits of
antitrust oversight in this area, the next section assesses the institutional
strategies used by standard-setting bodies to avoid holdup, and the section
that follows then investigates the proper role for antitrust law in this area.

INSTITUTIONAL RESPONSES TO HOLDUP

A significant challenge to standard-setting organizations in a global
economy is how to avoid holdup-type scenarios. To address that challenge,
many SSOs have adopted the strategy of mandating disclosure of any pat-
ent rights that inhere in official standards. In general, however, the princi-
pal safeguard against holdup is a requirement that firms participating in an
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SSO commit to license any patented technology at RAND terms—a
requirement that begs the question of what RAND actually requires. To
address such concerns, an increasing number of SSOs have adopted a pol-
icy of requiring holders of essential patents to commit to certain licensing
terms before the patents are included in official standards.

The Disclosure Requirement

Mandating that firms disclose their intellectual property rights related
to standards under consideration sounds like a fairly straightforward
requirement. It is not. To avoid addressing a series of difficult questions
related to the nature of a disclosure requirement, many SSOs leave the na-
ture of the requisite search obligation vague or ambiguous on any number
of dimensions. In particular, a number of SSOs’ IPR policies do not spec-
ify the extent of the requisite search (i.e., whether it focuses on the knowl-
edge of the participant or imposes a broader duty), whether the search
covers patent applications as well as issued patents, or whether it is manda-
tory (or merely encouraged).

The diversity of possible approaches to a disclosure requirement is quite
broad. At one extreme, SSOs can mandate a search of a participating
firm’s entire patent portfolio—but at the risk of creating an undue burden
and a considerable disincentive for firms to participate.®® At the other
extreme, if firms are held accountable for only patents of which the firm’s
representative was aware, there is an incentive to send representatives with
little knowledge of the firm’s patent activity. In general, SSOs attempt to
steer a middle course, eschewing a broad disclosure requirement, but also
requiring reasonable inquiries so that firms cannot strategically avoid com-
plying with the requirement.

The American National Standards Institute, which recommends that all
accredited SSOs impose a disclosure requirement, has explained the princi-
pal virtues behind this procedure. In particular, its IP implementation
guidelines state:

Experience has indicated that early disclosure of essential patents or essential
patent claims is likely to enhance the efficiency of the process used to finalize
and approve standards. Early disclosure permits notice of the patent to the
standards developer and ANSI in a timely manner, provides the participants
the greatest opportunity to evaluate the propriety of standardizing the
patented technology, and allows patent holders and prospective licensees
ample time to negotiate the terms and conditions of licenses outside the
standards development process itself.®!

Notably, ANSI recognizes that the presence of patented technology is a
relevant consideration for SSOs selecting an official standard and that the
awareness of licensing terms can influence the choice of whether to
include a particular technology in an official standard.

Even after striking a balance on the extent of the search obligation,
there are a series of other questions that SSOs must consider in crafting a
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disclosure requirement. As an initial matter, SSOs must decide what type
of patents must be disclosed—that is, whether pending (or future) patent
applications are subject to the disclosure duty—as well as when the disclo-
sure duty arises (say, at the time of the vote on the standard) and what
consequences attach in the absence of a required disclosure (say, being
subject to a RAND or royalty-free mandate). Moreover, SSOs must define
the concept of an “‘essential patent claim,” through either a broad concept
regulating all patents related to the standard or a narrower one focusing
only on patents that are necessary to its implementation because no tech-
nically feasible technology exists.®? In calibrating the nature of the disclo-
sure obligation, SSOs need to be cautious about overbroad approaches
that would extend the scope of the disclosure obligation to all patents
related to the standard (as opposed to those necessary to its implementa-
tion), broaden the disclosure obligation to patents that might conceivably
be related to the standard during any part of its development,®* or expect
the disclosure of confidential unpublished patent applications.®*

In both antitrust and patent litigation involving Rambus, the JEDEC’s
lack of a clear disclosure requirement became a significant issue, underscor-
ing the need for SSOs to evaluate the clarity of their policies. For the Fed-
eral Circuit (in a case addressing the relevant IP issues), the lack of a clear
disclosure requirement undermined the claim that Rambus’s patents should
be subject to equitable estoppel or an implied license (let alone the basis of
a common law fraud claim). In particular, the court concluded that the
JEDEC rule could only be interpreted as imposing an objective duty on
participants to disclose patents involving essential claims. As it explained:

[T]he disclosure duty operates when a reasonable competitor would not
expect to practice the standard without a license under the undisclosed
claims.... To hold otherwise would contradict the record evidence and
render the JEDEC disclosure duty unbounded. Under such an amorphous
duty, any patent or application having a vague relationship to the standard
would have to be disclosed. JEDEC members would be required to disclose
improvement patents, implementation patents, and patents directed to the
testing of standard-compliant devices—even though the standard itself could
be practiced without licenses under such patents.®®

By contrast, the FTC’s ruling holding Rambus liable under antitrust law
adopted a “‘totality of the circumstances” approach to discerning the rele-
vant disclosure obligation, considering Rambus’s subjective attitude, other
JEDEC members’ understanding, and the behavior of other JEDEC mem-
bers. Based on this approach, the FTC concluded that ‘“Rambus’s silence,
in the face of members’ expectations of disclosure, created a misimpression
that Rambus would not obtain and/or enforce such patents.””5¢

The RAND Licensing Requirement

Traditionally, many standard-setting bodies have maintained that the
essential—and only necessary—safeguard against holdup is a commitment
by all participating firms to license necessary patent claims at RAND terms
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and conditions. As of 2002, an overwhelming majority of SSOs with writ-
ten IP policies (twenty-four out of thirty-six surveyed) included some
form of a RAND licensing commitment.®” Attesting to the popularity of
this approach, the IEEE, in its comments to the FT'C, suggested that the

only reasonable approach [to safeguarding against holdup concerns], and
one that has proven to be very efficient and effective for decades, is to
ensure that any known patent holders whose patents may be required (i.e.,
essential to implement or use the standard) are willing to offer licenses under
terms and conditions that are reasonable and not unfairly discriminatory.®®

In so stating, however, it acknowledged that this model is “performed on a
voluntary and reasonable best-effort basis””®*—begging the question as to
whether it can succeed in an environment in which firms (like Rambus) are
behaving more strategically and are not motivated by a spirit of cooperation.

The overwhelming belief in commitment to RAND licensing as an
effective strategy against holdup begs for closer analysis as to what the
RAND commitment means in practice. As an initial matter, it is important
to ask whether a commitment to RAND licensing is self-evident as to what
it requires. In principle, the answer is relatively straightforward, as most
commentators agree that “‘the concept of a ‘reasonable’ royalty for pur-
poses of RAND licensing must be defined and implemented by reference
to ex amte competition, i.e., competition in advance of standard selec-
tion.””® In practice, however, an approach that leaves the meaning of
RAND unsettled until after a standard is adopted and implemented is
highly problematic. After all,

what a patent holder considers to be a “‘reasonable” royalty rate will inevita-
bly be considerably higher than what licensees believe such a rate to be, par-
ticularly at the ex post stage when the patent holder has the added leverage
flowing from the lock-in effect of the industry adoption of the standard.”?

Recognizing the extent of the leeway under a RAND commitment, some
commentators have suggested that, even under a RAND commitment, a
firm can ““unilaterally impose onerous license terms at that ‘ex post’ stage,
an anticompetitive exercise of artificially created seller market power that
adversely affects consumer interests generally.””??

Scholarly opinion has generally been skeptical that the RAND commit-
ment, standing alone, provides much of an effective safeguard. Robert Skitol,
for example, contends that, “Requiring RAND assurances makes sense in
general but becomes counterproductive—a tool for misuse—when SSOs
foreclose any opportunity for participants to ascertain what RAND will mean
(actual license terms) prior to voting on the proposed standard in ques-
tion.””? Similarly, Mark Lemley concluded, after a thorough survey of SSO
IP policies, that the RAND commitment is often an empty formulation:

Virtually no SSO specifies the terms on which licenses must be granted
beyond the vague requirement that they be “reasonable” and ‘‘nondiscrimi-
natory.” ... The result is uncertainty over the cost and scope of patent
licenses that may not prove much better than having no policy at all.”*
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The best defense of the RAND commitment as providing a real safe-
guard is Joseph Miller’s suggestion that it is, viewed properly, merely a
commitment to accept a liability (i.e., damage) rule and to forgo a prop-
erty rule (i.e., seeking an injunction). As he sees it, “the details of the
license that the parties later negotiate [under the auspices of a RAND
commitment] are quite minor compared to the paramount importance of
establishing the patentee’s inability to seek an injunction.”””® Conse-
quently, Miller terms the RAND commitment as a ‘‘transaction cost-
minimizing governance structure equivalent to the separate patent licens-
ing corporation that sits at the center of the typical patent pool.”””® This
view of RAND is certainly plausible, but until courts rule on actions such
as the one filed by Nokia against Qualcomm requesting this relief, the
practical impact of a RAND commitment remains to be seen.

The Endorsement of the SSO and the Value of
Postdisclosure Negotiations

The increasing concern that a RAND commitment does not provide a
sufficient constraint on later royalty negotiations has led some standard-
setting organizations to require a front-end disclosure and negotiation of
licensing terms. To be sure, most SSOs have yet to require that partici-
pants disclose much information related to any essential patents, with 90
percent of those SSOs requiring some form of disclosure not calling for
any information related to the pricing of essential patent claims.”” Conse-
quently, except for in a relatively few cases, SSOs do not have the neces-
sary information to make price—quality trade-off judgments as to the
merits of one proposed standard versus another option.

Recognizing the limits of the RAND commitment and the potential
value of an up-front evaluation of licensing terms, a number of commenta-
tors have suggested that SSOs should provide a period of time to evaluate
the royalty sought in the wake of the relevant disclosure.”® In the past,
such a model has generally been rejected on the grounds that, first, the
engineers who participate in standard-setting are not well positioned to
make the necessary business judgments assessing the merits of technolo-
gies based on the relevant royalties and, second, any such negotiations
would, in effect, constitute an illegal group boycott under the antitrust
laws.” T reject both suggestions, for reasons discussed in turn below.

The Dynamics of Technology-Price Evaluations

The classic response to the call for a greater awareness of the relevant
costs of different technologies is that such a judgment is beyond the pur-
view of the engineers who traditionally take part in standard-setting. As I
see it, this attitude about standard-setting reflects an antiquated desire to
preserve the model of standard-setting as a quasi-public service by technol-
ogists. To be sure, standards continue to serve an important public func-
tion, and many engineers still retain a public-interest-type concern about
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technology quality. The reality, however, is that standard-setting decisions
can make or break companies, the process has grown increasingly conten-
tious, and the IP issues alone are increasingly determinative as to whether
a standard can succeed. Consequently, to maintain the traditional stance
amidst a new reality—as some standard-setting bodies do'°*—is both unsus-
tainable and unwise.

There are notable challenges in designing a disclosure system that can
allow for judgments about both the quality of the technology and associated
1P issues. If implemented appropriately, a disclosure regime can ‘“‘encourage
ex ante competition between substitute technologies without limiting the
legitimate rights of patent-holders or harming innovation incentives.”!%!
This ideal is indeed the same principle that animates the commitment to
RAND licensing, except it is implemented on the front end as opposed to
the back end. It is debatable whether this model will be more effective than
a RAND commitment, but it is clear that a sole reliance on RAND licensing
is an imperfect strategy, and it is worth investigating the effectiveness of
alternative approaches.

With respect to the weaknesses of the front-end model of scrutinizing
IP licensing terms, it is likely that SSOs that implement such a system may
encourage some participants to focus their efforts elsewhere. Notably, set-
ting licensing policies in advance of a market’s development places a bur-
den on businesses that they may prefer not to bear—both in terms of
identifying relevant patents and placing a value on them. But any delays or
burdens created by this activity earlier in the process may well save time
down the road, at which point the process of licensing necessary technol-
ogy without the aid of any clear guideposts can be time consuming, con-
tentious, and costly (even with a RAND commitment).'®? Finally, even
though asking ““individuals who are not knowledgeable about or author-
ized to make decisions about licensing terms”'®? will require a change in
the culture of standard-setting, this process is already under way and will
become well accepted over time.

In short, the reality is that patents are increasingly a part of what makes
standards successful and thus SSOs cannot afford to ignore their existence.
To pretend that decisions on standards are made on purely technical
grounds is irresponsible and unrealistic, meaning that there are powerful
reasons why SSOs should seek to understand the relevant patent issues
and associated licensing terms before committing to particular approaches.
As one observer has argued, ““The more that is known before a standard is
adopted, the better from the standpoint of anticipating and protecting
against the post-adoption exercise of market power that a patent may con-
fer if it is essential to the standard’s use.””'®* Over time, norms and policies
will increasingly change to reflect this new reality—a trend underscored by
ANSD’s current stance on the issue, which allows participants to make vol-
untary written disclosures of licensing terms.'%®

It is important not to overstate the extent of the evaluation of licensing
terms at the stage where an SSO endorses a proposed standard. Notably,
this approach merely asks firms to disclose a maximum royalty rate and
commit to a number of key nonprice terms without calling for a
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thoroughgoing negotiation up front. Thus, while it may well be “folly to
expect, much less insist upon, ex ante negotiation of detailed, tailored
license terms,”'® there are important issues that can be worked out on
the front end in addition to an often vague commitment to RAND terms
and conditions.

Post-Disclosure Negotiations and Antitrust Oversight

The cause for antitrust concerns related to up-front royalty discussions
are increasingly diminished as antitrust enforcers, courts, and Congress
have emphasized the procompetitive nature of standard-setting in general
and such discussions in particular. FTC chair Majoras, for example, sug-
gests that “‘joint ex ante royalty discussions that are reasonably necessary
to avoid hold up do not warrant per se condemnation.””'®” In her view,
the firms that mandate royalty-free licensing commitments have, in effect,
already done just that. Moreover, she explains, front-end discussions on
licensing terms can “‘prevent delays in the implementation of the standard
resulting from ex post litigation (or threats of it), which may involve ineffi-
cient allocation of resources intended for innovation.””!®

At the Department of Justice, Assistant Attorney General Barnett
signed a business review letter in 2006 that for the first time gave its bless-
ing to a standard-setting body’s policy of requesting that all patent holders
disclose their maximum royalty rate and most restrictive nonprice licensing
terms before the body vote on any proposed standard.'® In so doing, the
department also indicated that it would evaluate any collective negotiation
and discussion of royalty terms (which was not the case in the matter
reviewed) ‘“under the rule of reason because such practices could be pro-
competitive.”'!® Finally, in their joint report Antitrust Enforcement and
Intellectual Property Rights: Promoting Innovation and Competition, the
FTC and Department of Justice embraced the rule-of-reason model, fur-
ther explicating the approach articulated by Majoras and Barnett.''!

In the judicial realm, courts are affording SSOs increased leeway. The
First Circuit, for example, rejected an antitrust claim by a disappointed bid-
der that a private consortium of UNIX computer vendors violated the anti-
trust laws. In so doing, it not only explained that per se condemnation was
inappropriate but also emphasized the procompetitive potential of standard-
setting.' '* Similarly, district court decisions have called for rule-of-reason
analyses to assess whether up-front royalty restrictions create anticompetitive
effects.'*® To be sure, there are still anomalous decisions by courts that view
standard-setting efforts with considerable skepticism,''* but such decisions
are increasingly rare and on shaky ground. In short, most courts recognize
the obligation of antitrust plaintiffs to demonstrate the anticompetitive
effects of a standard-setting-related decision, including ones related to
licensing issues.'®

Weighing in on this issue, Congress enacted the Standards Develop-
ment Organization Advancement Act, encouraging not only the disclosure
of IPRs in proposed standards but also ‘“‘discussions among intellectual
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property rights owners and other interested standards participants regard-
ing the terms under which relevant intellectual property rights would be
made available for use in conjunction with the standard or proposed
standard.”'® In particular, this law calls for rule-of-reason scrutiny of
decisions that emerge from formal standard-setting organizations and
immunized such bodies from treble damage liability. To be sure, this stat-
ute applies only to formal SSOs (and not to other standard-setting bodies
or individual members of formal SSOs), but its reasoning is more generally
instructive, as well.

The evolving stance on the role of antitrust oversight of standard-setting
reflects an increasing appreciation that SSO private ordering-based solutions
are likely to be more effective than antitrust authorities in policing against
holdup concerns. The international nature of technology development and
the multijurisdictional challenge of antitrust oversight mandates an even
greater degree of caution concerning active antitrust oversight, as such a
policy will most certainly invite conflicting approaches across the globe. In
some contexts, different antitrust standards can even be healthy, allowing
for different experiments as to the proper level of enforcement. In the
standard-setting arena, however, the international nature of the activity
does not allow standard-setting bodies to respond to different levels of
oversight. Rather, most SSOs will be placed in the untenable position of
attempting to satisfy all applicable antitrust rules—even when they are self-
contradictory. The next section, therefore, outlines the case for a modest
role for antitrust oversight of standard-setting in a global economy.

THE ENFORCEMENT OF SSO IP POLICIES, THE
PROPER ROLE FOR ANTITRUST, AND THE
COMPLICATIONS OF MULTIJURISDICTIONAL
OVERSIGHT

Standard-setting organizations are increasingly aware that they have a
responsibility to develop and enforce rules to ensure that firms do not
abuse the standard-setting process. As a legal matter, however, there are
serious questions as to whether SSOs are in a position to enforce intellec-
tual property policies as contracts or, in the alternative, as creating implied
licenses. Moreover, as a practical matter, only a limited number of SSOs
have any procedure in place for resolving disputes.''” Consequently, a crit-
ical question for antitrust law is whether it is suitable to fill the breach and
act as a backstop for enforcing SSO IP policies.

A Role for Antitrust Law?

In terms of the role for antitrust law as a response to holdup concerns,
there are three possible theories:

1. Antitrust imposes an oversight regime to guard against holdup regard-
less of the underlying disclosure obligation.*'®
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2. Antitrust law serves to reinforce (and enforce) the disclosure obligation
by providing a remedy.

3. Antitrust defers to the presence of an intellectual property right and
leaves it to IP law (or private ordering) to guard against holdup.

On the last argument, it merits notice that in the Verizon v. Trinko deci-
sion can be read as counseling against antitrust oversight over IPRs, both
in terms of incentives to innovate as well as in terms of the difficulties in
overseeing any antitrust remedy. Nonetheless, as former Assistant Attorney
General Hewitt Pate explained, ‘““The mere presence of an IP right that
somechow figures in a course of otherwise anticompetitive conduct does
not act as a talisman that wards off all antitrust enforcement.”'?

As T have argued elsewhere with respect to antitrust and regulation, I
believe that antitrust oversight can complement intellectual property law
and private ordering.'?® In fact, effectively focused antitrust oversight can
bolster the effectiveness of private standards bodies that might otherwise
be less vigilant in ferreting out abusive conduct. Significantly, in order to
enjoy the continued deference (as opposed to immunity) from antitrust
liability, SSOs will need to protect their reputations for procedural regular-
ity and unbiased administration. Thus, at least as a backstop for egregious
cases of patent holdup, antitrust law can play a constructive role in address-
ing anticompetitive conduct emerging out of standard-setting activity.

Although the threat of holdup appears to be a significant issue for anti-
trust authorities, there are questions as to how pervasive such threats are.
As one commentator has suggested, the number of relevant abuses and
disputes ‘‘remains very small when viewed in the context of overall stand-
ards development.”*?! Others, however, have maintained that

patent holdup has been a real problem, introducing delay, inefficient alloca-
tion of resources intended for innovation, and the possibility for individual
patent holders to exercise unjustified control over the design of fundamental
technology infrastructure on which the entire marketplace depends.'??

In particular, one SSO has changed its patent policy on the ground that
two previous episodes of holdup—where the presence of a RAND com-
mitment was judged insufficient to ensure reasonable licensing terms—
caused significant additional costs and delays in one case and rendered the
standard commercially unviable in the other.'*?

Even to the extent that antitrust oversight can be effective, the dynamic
and globalized nature of the IT industries means that actions like that in
Rambus should be reserved to truly exceptional (and very egregious) cases.
As discussed above, a rule of antitrust restraint increases the likelihood that
different jurisdictions will not interpret and apply the rules of antitrust
oversight of standard-setting differently, thereby placing SSOs in the
untenable position of facing contradictory directives. Stated differently,
because of the international nature of standard-setting, national antitrust
authorities cannot afford to conduct different experiments as to the appro-
priate level of antitrust enforcement (as they can in many other areas).
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Even putting aside the international dynamic, a second reason for anti-
trust restraint in the oversight of standard-setting is that it is important
not to displace institutional experimentation and alternative strategies for
addressing holdup. In the aftermath of a consent decree action involving
Dell, for example, some commentators expressed concern that the anti-
trust theory of the case was not well explained, leaving observers with the
possible impression that antitrust law imposed on all participants in SSOs
a comprehensive duty to search their patent portfolios before standards
were adopted.'?* Therefore, in developing antitrust rules, enforcers and
courts must be mindful of the ongoing experimentation in this area—
meaning that it would be a mistake to preempt the variety of approaches
now being used in favor of a uniform strategy driven by federal guide-
lines.'?® Indeed, the opportunity for standard-setting to take place in dif-
ferent contexts is an important strength of the U.S. system.'?® For this
reason, ANSI has strongly opposed any suggestion that antitrust author-
ities displace the diversity of approaches used by $SOs.'%”

A final reason that antitrust enforcers should be careful about overly
aggressive efforts to enforce SSO IP policies is that antitrust courts are of-
ten not in a position to devise effective remedies. In the Rambus case, for
example, the FTC faced the question of how to “‘so far as practicable, cure
the ill effects of the illegal conduct, and assure the public freedom from its
continuance.”'?® This mandate required that the FTC undertake the diffi-
cult step of discerning what competitive conditions would hold absent
Rambus’s forbidden conduct.!®® Thus, in that case, the FTC needed to
evaluate—after the fact—whether JEDEC would have selected Rambus’s
technology had it known that Rambus possessed a patent.'*® Concluding
that it would not have done so or would have demanded a RAND com-
mitment if it did, the FT'C imposed a compulsory license on Rambus for
the technologies for which it engaged in a patent holdup gambit.'3!

A Modest Role for Antitrust and the Risks of
Multijurisdictional Oversight

Given the realities that antitrust oversight can take place abroad or at
home, it is quite possible that there will be competition between jurisdic-
tions (or forum shopping) to provide enforcement of antitrust oversight
over standard-setting activity. If such divergence in antitrust enforcement
were to become significant enough (i.e., if jurisdictions take radically dif-
ferent views on the procompetitive virtues of standard-setting), it would
undermine the very enterprise of standard-setting. Thankfully, there is a
considerable degree of convergence in the attitudes of U.S. and European
Union antitrust authorities, which are by far the most active agencies in
antitrust matters.'*? Nonetheless, as antitrust law continues to develop in
this area, it is important that international antitrust authorities adhere to
similar principles and not undermine the potential for standard-setting
bodies to operate internationally without facing antitrust liability.
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As explained above, the most important point is that international anti-
trust authorities should be hesitant to be overly interventionist either in
second-guessing SSO solutions to holdup concerns (such as requiring a
commitment to a maximum licensing arrangement) or to address what
appears to be a holdup situation. There are, to be sure, efforts by SSOs
that will cross over into collusive conduct and efforts by individual firms
to abuse the standard-setting process, but there is still an emerging
response by the bodies themselves to develop institutional protections
against patent holdup. In the main, it is very likely that those protections—
and not antitrust oversight—will protect the integrity of standard-setting
processes.

Because standard-setting so closely relates to the success of individual
firms with respect to their IP portfolios and business strategies, firms will
often be willing to seek redress under antitrust law when SSOs make deci-
sions that hurt them in the marketplace. It is thus critical that antitrust
authorities—both in the United States and around the world—not allow
themselves to be pulled into second-guessing expert judgments about
standards or about price—quality comparisons insofar as one technology
involved patent claims whereas another one did not. Given that standard-
setting is often an inherently international exercise, the opportunity for
firms to take advantage of forum-shopping possibilities is a real risk that
can undermine SSOs’ capacity to develop effective governance mechanisms.

Antitrust authorities still have a great deal to learn about standard-
setting, but I believe there is an emerging scholarly consensus that can
guide antitrust enforcement around the world. First, antitrust authorities
should recognize that standard-setting efforts are generally procompetitive
and should not scrutinize them skeptically (say, by using per se rules). In
particular, the case for deferring to SSOs is even stronger where there is
no evidence of procedural irregularity and where the composition of the
SSO suggests that consumer interests (and not merely producer interests)
are well represented. Second, antitrust authorities should not impose
guidelines or other rules that would limit the ability of SSOs to craft
unique approaches. Notably, the tolerance of diverse approaches by SSOs
should include a willingness to allow them to mandate disclosure of licens-
ing terms and conditions before the decision to endorse a particular tech-
nology as part of a standard. Finally, antitrust authorities should recognize
that they are positioned to play an important enforcement role in extreme
cases, such as Rambus’s apparent holdup strategy, but that such actions
should be exceptional and should not be viewed as an alternative to SSO-
based safeguards against holdup.

CONCLUSION

The information technology industries are, by many accounts, the quin-
tessential globalized industry. For standard-setting efforts to operate effec-
tively, it is critical that SSOs develop effective strategies to address holdup-
type behavior and different jurisdictional tribunals enable such efforts to
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operate. Therefore, the best stance for international antitrust authorities is
to allow such bodies to experiment and develop new strategies, particularly
when aggrieved firms complain that otherwise procedurally regular and
diverse SSO made decisions that hurt their business models.

Over time, there will certainly be some exceptional cases where antitrust
oversight is appropriate, but the principal goal for antitrust oversight
should be to allow SSOs to develop their own strategies for addressing
such conduct and preventing it from occurring. Thankfully, international
antitrust authorities have not—unlike in merger review in cases like GE-
Honeywell—found themselves adopting markedly diverse approaches to
standard-setting. As SSOs experiment with new approaches to address IPR
issues in a global marketplace, it is important that antitrust authorities
continue to allow them the latitude to develop effective governance mech-
anisms to prevent holdup and promote effective standard-setting.
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